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In the D\istrict Court for Alaska, Division No. 1.

Tj. R. OHBNBY, Admr.,

vs.

No. 410-A.
ALASKA TREADWEfLL GOLD MIN-f

ING 00.

Praecipe for Transcript.

The clerk will please prepare record as follows for

transmittal to U. SI C. C. A., 9tli Circuit:

Amended complaint;

Answer;

Amended reply;

Journal entries, on pages 223, 225, 232, 239, 240, 241,

242, 243, 244, 256, and 403.

Bill of exceptions;

Assignment of errors;

Petition for writ of error;

Original writ of error;

Bond on error;

Original citation.

In transcribing the journal entries and all subsequent

papers, instead of repeating the title of the cause, please

head them "Same Court—Same Cause." Please arrange

in the order indicated above,

Mch. 26, /06.

E. W. JENNINGS,

Atty. for Pltff.
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[Endorsed]
: No. 410. Z. E. Cheney, Admr., vs. Alaska

Gold Mining Co. Alias Praecipe. Filed Mar. 26, 1906.

0. C. Page, Clerk. By D. C. Abrams, Deputy. K. W.
Jennings, Atty. for PltfE.

In the United States District Court for the Distrkt of Alashi,

Division No. 1, at Juneau.

Z. R. CHENEY, as Administrator of,

the Estate of OLE LINGE, Deceased,

Plaintiff,

vs.

ALASKA TREADWELL GOLD MIN-\

ING COMPANY (a Corporation), |

Defendant./

Amended Complaint.

Comes now the plaintiff, by leave of Court, and flies

this his amended complaint, and for cause of action

alleges

:

I.

That the plaintiff is a resident of Juneau, Alaska; that

the defendant is, and was at all times hereinafter men-

tioned, a corporation, duly organized, created and exist-

ing and doing business in Alaska, and as such owned

and operated a certain mine on Douglas Island, Alaska,

known as the Tteadwell.

IL

That 01 e Linge was killed at Treadwell, Alaska, on

or about August 5th, 1903, while in the discharge of
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his duties as an employee of the defendant corporation,

leaving Mis Peter Linge and Eegine Linge, his only

heirs at law; that said Nils Peter Linge and said Regine

Linge are the father and mother, respectively, of said

Ole Linge, and reside in Valdalen, Norway.

III.

That heretofore, to wit, on March 13th, 1905, the

plaintiff, having filed his petition in the Probate Court,

at Juneau, Alaska, praying to be appointed adminis-

trator of the estate of said Ole Linge, deceased, was

duly appointed as such administrator, and is now the

duly qualified and acting administrator of the estate of

said Ole Linge, deceased, and brings this action as such.

IV.

That on the night of August 5th, 1903, and at the

time of his death, as aforesaid, the said Ole Linge had

come, and was, upon the premises of defendant right-

fully, by its consent and invitation, and was then and

there in the furtherance of its business.

That on said occasion and at said time said Ole Linge

was, and for a long time prior thereto had been an

employee and servant of defendant corporation.

That he was then and there, under the direction and

supervision of defendants, its officer, agents and vice-

principals, and in the place of work provided by them,

engaged in the work of operating and assisting in the

operation of what is known as and called a machine

drill. Said machine drill, and the place directed and

provided by defendant, as aforesaid, for said Ole Linge
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to work in, and in which he was, and was engaged in the

work aforesaid, at the time of his death as herein stated,

was situated at the bottom of a perpendicular shaft of

and in said Treadwell mine, directly under the opening

or mouth of said shaft on the surface of the ground,

and about eight hundred and fifty feet underneath said

surface. That said shaft had been constructed and

was being used by defendant as a way through which

its ore was then and there being extracted from said

mine and raised up and above the surface of the

ground, to be there dumped into chutes, and thence to

pass to and be crushed by its stamps; that said raising

of said ore up said shaft was then and there being ef-

fected by means of a skip or elevator attached to one

end of a cable, the other end of said cable being attached

to certain machinery and appliances situated above the

surface of the ground; and the raising or lowering of

said skip (empty or loaded, as the exigency might re-

quire) being effected by the action of said machinery

and appliances on said cable, winding or unwinding the

same around a sheave wheel, situated about thirty-five

feet above the surface of the ground and directly over

the mouth of said shaft; the whole being owned, oper-

ated and controlled by defendant corporation, exclu-

sively, and situated on its premises aforesaid.

V.

That it became and was the duty of defendant to use

care that the place provided by it, in which said Ole

Linge was working as aforesaid, was, and was kept, in

a reasonably safe condition, and that the premises owned
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and controlled by it, as aforesaid, were kept in a con-

dition reasonably safe for persons coming on said prem-

ises rightfully and for purposes of legitimate business.

That the place so provided and directed by defendant,

as aforesaid, was not an ordinarily safe place to work

and said defendant corporation did not use reasonable

care to make or keep it so; and said premises were not

kept in a condition reasonably safe for persons coming

thereon rightfully and for purposes of legitimate busi-

ness; and defendant did not use reasonable care to see

that said premises were safe for said persons and em-

ployees, but was negligent in these respects.

That defendant's negligence consisted of the fact that

on the occasion herein stated, said cable was old, weak

and insufficient for the purposes for which it was used,

and the sheave wheel used by defendant, as aforesaid,

in operating said cable and in raising said skip up said

shaft, as aforesaid, was old, weak, much used, cracked,

broken and totally unfit for said purposes, and on that

account liable to give way and cause said cable to break

and said skip to fall upon and injure or kill the persons

situated as was said Ole Linge, as aforesaid; none of

which facts were known to said Ole Linge, but all of

which facts were or ought to have been known to de-

fendant, and that, notwistanding said knowledge on

the part of defendant, it continued to use said cable and

sheave wheel for the purposes aforesaid; that defend-

ant knew that said Ole Linge was, and was working, at

the time and place aforesaid, and as hereinafter stated,

and knew or ouaht to have known of the danger afore-
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said, but notwithstanding said knowledge on its part, it

knowingly failed and neglected to construct in said

shaft bulkheads or breaks of sufficient size or strength

to prevent objects from falling down said shaft upon

and injuring the persons at the bottom of said shaft.

VI.

That on the night of said 5th day of August, 1903, and

while said Ole Linge was at, and was so employed and

working in, said place, a loaded ore skip, which was

then and there attached to said cable in said shaft, and

which was then and there being used and operated by

defendant in hoisting its ore up said shaft, suddenly

and without warning, and by reason of the facts herein

stated, fell to the bottom of the said shaft on, upon

and against said Ole Linge and his colaborers, thereby

killing the said Ole Linge.

VII.

That at the time of his death, the said Ole Linge was

engaged in the work of sinking said shaft, and had

nothing whatever to do with the hoisting of said ore,

or with the selection, supervision, management, control

or operation, of said cable, skip, wheel, machinery or

appliances.

VIII.

That the falling of said ore skip was caused by the

breaking of the cable to which it was attached, and

the breaking of said cable was due to the fact that the

same was old and weak, and the sheave wheel used by

defendant was old, weak, much used, cracked and
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broken, as aforesaid; and being so, it suddenly gave way
and caused a sudden and violent strain to be put upon

the cable, thereby breaking said cable.

IX.

That the death of said Ole Linge was caused by the

wrongful, unlawful and negligent acts of defendant, as

aforesaid, and without fault or negligence on his part.

X.

That at the time of his death, as aforesaid, said Ole

Linge was in the prime of life and was about twenty-

three years of age; and was a healthy, robust, economi-

cal, temperate and frugal man; and was earning and

capable of earning four dollars and fifty cents per day;

that he was supporting his father. Nils Peter Linge and

his mother, Keglne Linge, from his earnings, and they

were dependent upon him; that by reason of the wrong-

ful, unlawful and negligent acts of defendant, as afore-

said, in causing the death of said Ole Linge, as afore-

said, his father and mother, heirs at law aforesaid, have

been deprived of their means of support to their great

and irreparable injury and damage.

XL

That by reason of the premises, the defendant, in

negligently causing the death of said Ole Linge, as afore-

said, has damaged said heirs and estate of said Ole

Linge and this plaintiff in the sum of ten thousand dol-

lars.

Wherefore, plaintiff demands judgment against de-

fendant for the sum of ten thousand (|10,0O0.00) dollars,
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together with the costs and disbursements of this ac-

tion,

R. W. JENNINGS,
Attorney for Plaintiff, Juneau, Alaska

United States of America,

District of Alaska,—ss,

Z. R. Cheney, being first duly sworn, on his oath says:

I am the plaintiff in the above-entitled action; I have

read the foregoing complaint, know the contents thereof

and the same is true as I verily believe.

Z. R. CHENEY.

Subscribed and sworn to before me this 17th day of

April, 1905.

[Seal] R. W. JENNINGS,

Notary Public.

Copy received and service accepted this 18th day of

April, 1905.

MALONY & COBB,

Attorneys for Defdt.

[Endorsed] : No. 410-A. Z. R. Cheney, Admr., Plain-

tiff, vs. Alaska Treadwell Gold Mining C^. Amended

Complaint. Filed Apr. 18, 1905. J. J. Clarke, Clerk.

By A. L. CoUison, Deputy. R. W. Jennings, Atty. for

Plff.
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In tfie United States District Court for Alaska, Division No.

1, at Jtvneau.

Z. R. CHENEY, as Administrator ofi

the Etetate of OLE LINGE, Deceased,

Plaintiff,

^^-
'^ No. 410-A.

ALASKA TREADWELL GOLD MIN-^

ING CO. (a Corporation),

Defendant.

Answer.

Now comes the defendant by its attorneys, and for

answer to the amended complaint herein alleges:

I.

Defendant denies that Ole Linge was killed at Tread-

well, Alaska, while in the discharge of his duties as an

employee of the defendant herein; and it denies that

Nels Peter Linge and Regina Linge are the only heirs at

law, or heirs at law at all, of the said Ole Linge, and it

further denies that they are the father and mother re-

spectively of the said Ole Linge.

IL

Defendant denies all and singular the allegations con-

tained in the third paragraph of said amended com-

plaint.

III.

Referring to paragraph IV of said amended com-

plaint, defendant denies all and singular the allegations

therein contained.
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IV.

Defendant denies all and singular the allegations of

fact contained in the 5th paragraph of said complaint.

V.

Eeferring to paragraph VI of said complaint, defend-

ant admits said Ole Linge was killed at the bottom of

a shaft in the Tt'eadwell mine on or about said date,

but it denies all and singular the other and remaining

allegations of said paragraph.

VI.

Eeferring to paragraph VIII of said complaint, de-

fendant denies all and singular the allegations therein

contained.

VII.

Eeferring to paragraph IX of said complaint, de-

fendant denies all and singular the allegations therein

contained.

VIII.

Eeferring to paragraph X of said complaint, defend-

ant denies that at the time of his death said Ole Linge

was earning or capable of earning $4.50 per day or ain-

greater sum than |3.50 per day; it denies all and sin-

gular the other and remaining allegations in said para-

graph contained.

IX.

Eeferring to paragraph 11 of said complaint defend-

ant denies all and singular the allegations therein con-

tained.
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And for another and affirmative defense for said

cause of action, defendant alleges that the plaintiff has

no capacity to have and maintain this suit against it

for the cause of action alleged in said complaint, for

that it is not true that the plaintiff, Z. E. Cheney, is the

duly appointed, qualified, and acting administrator of

the estate of Ole Linge at the time of bringing this

action or at any other time, but that in truth and in

fact, long prior to the pretended appointment of the

plaintiff, Z. R. Cheney, as administrator, one Emery Val-

entine had been duly appointed and qualified as such ad-

ministrator, and was such appointed, qualified and act-

ing administrator at the time of the pretended appoint-

ment of plaintiff herein, and that said pretended appoint-

ment of plaintiff is null and void.

Wherefore, defendant prays that this suit be abated,

and that it have and recover from the plaintiff in his

individual capacity its costs herein incurred.

MALONY & COBB,

Attorneys for Plaintiff.

United States of America,

District of Alaska,—ss.

Robert A. Kinzie, being first duly sworn, deposes and

says: I am the general superintendent of the defendant

company in the above-mentioned action; I have heard

read the foregoing answer and know the contents there-

of and the matters and things therein set out are true,

as I verily believe.

ROBT. A. KINZIE.
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Subscribed and sworn to before me this 26th day of

April, 1%5.

[Seal] J. H. COBB,
' Notary Public in and for Alaska.

Service of the above and foregoing ansvrer is admitted

to have been duly made this 2Tth day of April, 1905.

Z. R. CHEINEY, in Person,

Attorneys for Plff.

[Endorsed] : Original. No. 410-A. In the United

States District Court for Alaska, Division No. 1, at

Juneau. Z. R. Cheney, as Admr. of the Estate of Ole

Linge, Deceased, Plaintiff, vs. Alaska Treadwell Gold

Mining Co., a Corp., Defendant. Answer. Filed Apr.

27, 1905. J. J. Clarke, Clerk. By A. L. CoHison, Dep-

uty. Malony & Cobb, Attorneys for Defendant, Office,

Juneau, Alaska,

In the United States District Court for the District of Alaska,

Division No. 1.

Z. R. CHENEY, as Administrator of>

the Estate of OLE LINGE,

Plaintiff,

^®'
\ No. 410-A.

ALASKA TREADWELL GOLD MIN- \

iNG COMPANY (a Corporation), I

Defendant. /

Amended Reply.

Comes now the plaintiff and files this his amended re-

ply to the answer of the defendant, and alleges:
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Answering paragraph No. IX of defendant's answer

beginning with the words "And for another and affirma-

tive defense," and ending with the words "and that said

pretended appointment of plaintiff is null and void,"

this plaintiff admits that prior to his own appointment

as administrator as in the amended complaint set forth,

the said Emery Valentine had been appointed and quali-

fied as administrator of the estate of said Ole Linge,

deceased, but he denies that said appointment of said

Valentine was duly made, and alleges affirmatively that

heretofore and before plaintiff's appointment as said

administrator the said Valentine, upon the petition of

Nils P. Linge, and Eegine Linge, heirs at law of said

Ole Linge, deceased, duly made and filed in the probate

court mentioned in the amended complaint, and upon

due and proper citation issued by said Court upon the

filing of said petition and duly served upon the said Val-

entine, he, the said Valentine, was, by the said Court,

duly removed as said administrator, and his letters of

administration revoked, and thereupon this plaintiff

was duly appointed as such administrator and letters of

administration issued to him by said Court as alleged

in the amended complaint and said letters have never

been revoked.

Wherefore, plaintiff prays judgment as in his amended

complaint.

E. W. JENNINGS,

Attorney for Plaintiff, Juneau, Alaska.
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United States of America,

District of Alaska,—ss.

Z. R. Cheney, being first duly sworn, on his oath says:

I am the plaintiff in the above-entitled action; I have

read the above and foregoing amended reply, know

the contents thereof and the same is true as I verily

believe.

Z. R. CHENEY.

Subscribed and sworn to before me this 18th day of

May, 1905.

[Seal] R. W. JENNINGS,

Notary Public.

Service admitted May 22d, 1905.

MALONY & COBB.

[Endorsed]: No. 410-A. In the United States Dis-

trict Court for the District of Alaska, Div. No. 1. Z.

R. Cheney, as Administrator of the Estate of Ole Linge,

deceased. Plaintiff, vs. Alaska-Treadwell Gold Mining

Company, a Corporation, Defendant. Amended Reply.

Filed May 22, 1905. C. C. Page, Clerk. By A. L. Col-

lison, Asst. R. W. Jennings, Atty. for Plaintiff, Juneau,

Alaska.
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In the District Court for the District of Alaska, Division

No. 1, at Juneau.

Tliursday, December 14th, 1905.

Z. R. CHENEY, as Admr. of the Estate i

(

of OLE LINGE, Deed.,
|

vs.
^ No. 410-A.

ALASKA TREADWELL GOLD MIN-j

ING Co. (a Corporation), (

Trial.

Now, on this day, this cause came on regularly for

trial; plaintiff being represented by his counsel, R. W.

Jennings; defendant being represented by their coun-

sel, Messrs. Malony & Cobb. And all parties announc-

ing ready for trial, the following proceedings were had,

to wit: Wm. Allen, E. H. Lyons, Edw. Hofstad, J. F.

Diggs, Wm. Germaine, Emery Goodwin, John Haley,

G. S. Chapin, A. Ferte, Leon Freeman, S, I, Oliver, and

C. M. Spores, were selected as jurors to try the issues

in this cause. Thereupon the jury being duly sworn,

the trial of this cause is continued until to-morrow at

9 A. M.

ROYAL A. GUNNISON,

Judge.
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In the District Court for the District of Alaska, Division

No. 1, at Jimeau.

Friday, December ISth, 1905.

Z. R. CHENEY, as Admr. of the Estate \

of OLE LINGE, Deed.,
j

vs. \ No. 410-A.

ALASKA TEEADWELL GOLD MIN-

1

ING Co. (a Corporation), f

Trial (Continued).

Now, on this day, this cause came on again regularly

for trial; came also the parties hereto and their respec-

tive counsel; came likewise the jury heretofore impan-

eled and sworn herein and the trial of this cause is

proceeded with. Whereupon, plaintiff herein offered in

evidence page 14, Journal "A," and page 50, Journal

"C" of the Court records and Exhibits 1, 2, 3, 4, 5, 6,

7j 8 and 9 "on the second trial"; whereupon, T.- A. Tatom

was sworn and testified in behalf of the plaintiff, and

the trial of this cause is hereby continued until to-mor-

row at 9 A. M.

ROYAL GUNNISON,

Judge.
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In the Ihistrict Court for the District of Alaska, Division

No. 1, at Juneau.

Saturday, December 16th, 1905.

Z. E. CHEiNEY, as Admr. of the Estate

of OLE LINGE, Deed.,

vs. \ Ko. 410-A.

ALASKA TRiEADWELL GOLD MIN-

\

ING Co. (a Cbrporation), /

Trial (Continued).

Now, on this day, this cause came on again regularly

for trial; came the parties hereto and their respective

counsel; came also the jury heretofore impaneled and

sworn herein, and being called and each answering to

his name, the further trial of this cause is proceeded

with. Whereupon, Robert A. Kinsie, Nels G. Peterson,

J. B. Heyburn, Peter Carlson, F. J. Taylor was duly

sworn and testified in behalf of the plaintiff. After

which plaintiff offers in evidence Ebfhibits Nos. 10 and

11 "on second trial." Whereupon, the deposition of

Knute Hansen is read in evidence and Nels G. Peterson

(recalled) testified in behalf plaintiff, and the further

trial of this cause is continued till 9 o'clock A. M., Tues-

day, Dec. 19th, 1905.

ROYAL GUNNISON,

Judge.
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In the District Court for the District of Alaska, Diiisinn

No. 1, at Juneau.

Tuesday, December 19th, 1905.

Z. R. CHENEY, as Admr. of the Estate,

of OLE LINGE, Deed.,
j

/

vs. \ So. 410-A.

ALASKA TREADWELL GOLD MIX-'

ING Co. (a Corporation),

Trial (Continued).

Now, on this day, this cause came on again regularly

for trial; came the parties hereto and their respective

counsel; came the jury heretofore impaneled and sworn,

and being called and each answering to his name, the

further trial of this cause is proceeded with, to wit:

F. J. Taylor (recalled) testified in behalf of plaintiff.

Whereupon, plaintiff offered Exhibit No. 12, which said

exhibit being excluded, plaintiff thereupon offered in

evidence Exhibit No. 13, "on second trial." Thereaf-

ter, John Heckstrom, Nels Nelson, Ransome Noblett,

all duly sworn, Robert Kinsie (recalled), R. W. Jen-

nings and John I. White, duly sworn, testified in behalf

of the plaintiff, and depositions of George B. Pillsbury,

B. I*;. Hefile, John B. Hooper, and W. H. Hooper are

read and offered in evidence in behalf of the plaintiff,

and the tri^il of this cause is continued till to-morrow

at 9 A. M. ROYAL GUNNISON,

Judae.
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In the District Court for the District of Alaska, Division

No. 1, at Juneau.

Wednesday, December 20th, 1905-

Z. K. CHENEY, as Admr. of the Estate

of OLE LINGE, Deed.,

vs.
)

;^Tq 410-A.

ALASKA TBEADWELL GOLD TUN-

ING CO. (a Corporation).

Tri'l (Continued).

Now, on this day, this cause came on again regularly

for trial; came the parties hereto and their respective

counsel; came likewise the jury heretofore impaneled

and SAvorn herein and being called and each answering

to his name, the further trial of this cause is proceeded

with, to wit:

J. J. C. Barber was sworn and testified in behalf of

plaintiff, whereupon plaintiff offered in evidence Ex-

hibit No. 14, "on second trial." Thereafter, Jacob Nor-

dahl, W. C. Angel and E. K. Hubbard, all duly sworn,

testifi^ed in behalf of plaintiff, and plaintiff offered in

evidence in its behalf, exhibits Nos. 15, 16, 17, 18 and

19 "ou second trial"; whereupon C. W. Angel (recalled)

testified in behalf of the plaintiff after which plaintiff

rests its cause. Thereupon, exhibits "A," "B," "C,"

and "D" were offered in evidence in behalf of the de-

fendant and C. C. Page and Oscar Erdal, both duly

sworn, testified in behalf of the defendant, and defend-
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ant thereupon offered in evidence exhibit "E." Robert

Kinsie (recalled), David Landsburg (duly sworn), Swan

Barquist (duly sworn), and Oscar Erdal (recalled), testi-

fied in behalf of the defendant, and the trial of this

cause is continued till to-morrow 9 A. M.

EOYAL GUNNISON,
Judge.

In the District Court for the District of Alaska, Division

No. 1, at Jwneau.

Thursday, December 21st, 1905.

Z. R. CHENEY, as Admr., of the Els-i

tate of OLE LINGE^ Deed., 1

vs. ) No. 410-A.

AIjASKA TREADWETiL GOLD MIN-

ING COMPANY, (a Cbrporation).

Trial (Continued).

Now, on this day this cause came on again regularly

for trial; came the parties hereto and their respective

counsel; came likewise the jury heretofore impaneled

and sworn herein, and being called and each answering

to his name, the further trial of this cause is proceeded

with, to wit:

Oscar W. Etdal (recalled) testified in behalf of the

defendant and the defendant offered in evidence Exhib-

its "F" and "'G"; whereupon Robert A. Kinsie (recalled)

testified in behalf of the defendant, and again recalled
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by plaintiff, testified on cross-examination for plaintiff;

whereupon J. D. Carpenter, J. D. Miller, R. O. Stewart.

W. Strafford, O. EL Bennett, Geo. F. Forrest, Wm. E.

Bouschor, and Mark Smith, all duly sworn, testified in

behalf of defendant, and the further trial of this cause

is continued until to-morrow, 9 o'clock A. M.

ROYAL A. GUNNISON,

Judffe.

In the District Court for the District of AlasJca, Division

No. 1, at Jimeau.

Friday, December 22d, 1905.

Z. R. CHENEY, as Admr. of the Es-

tate of OLE LINGE, Deed.,

vs.
No. 410-A.

ALASKA TREADWELL GOLD MIN-

ING COMPANY, (a Corporation).

Tri?l (Continued).

Now, on this day this cause came on again regularly

for trial; came the parties hereto and their respective

counsel; came likewise the jury heretofore impaneled

and sworn herein, and being called and each answering

to his name, the further trial of this cause if proceeded

with, as follows, to wit:

Z. R. Cheney was sworn and testified in behalf of

defendant; Rohert A. Kinsie (recalled) was cross-exam-
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ined on behalf of plaintiff; whereupon defendant rests

its cause; F. J. Taylor testified in behalf of plaintiff in

rebuttal and the plaintiff rests its cause. Thereupon

counsel for defendant moves the Court to instruct the

jury to return a verdict for the defendant and after

argument had by counsel for both plaintiff and defend-

ant herein, the Court having heard the same, takes said

motion under advisement and reserves its decision till

to-morrow, at 9 o'clock A. M. to which time Court ad-

journed,

ROYAL A. GUNNISON,
Judge.

/// the District Court for the District of Alaska, D'nision

No. 1, at Juneau.

Saturday, December 23d, 1905.

Z. R. CHENEY, as Admr. of the Es-

tate of OLE LINOE, Deed.,
j

/

^g \ No. 410-A.

/

ALASKA TREADWELL GOLD MIN \

ING COMPANY, (a Corporation). /

Trial (Continued).

Now, on this day this cause came on again regularly

for trial; came the parties hereto and there respective

counsel; came likewise the jury heretofore impaneled

and sworn herein and being called and each answering



TJie Alaska TrcadircU (li)Jd Miii'nifj Company. 23

to his name, the further trial of this cause is proceeded

with, to wit:

Counsel for defendant having on yesterday moved the

Court to direct the jury to return a verdict for the de-

fendant, and said motion having been at that time ali-

gned, by counsel and taken under advisement by the

Court, the Court now being fully advised in the prem-

ises, denies said motion to which ruling and order of

the Court defendant by counsel excepts and the excep-

tion is allowed. Whereupon, after argument had by

counsel for plaintiff, counsel for defendant having de-

clined in open court to argue, the cause is submitted to

the jury without further argument. The jury being

duly instructed by the Court as to the law in the prem-

ises, retire in charge of their sworn bailiff for delibera-

tion; and thereafter return into court in charge of their

sworn bailiff and being called and each answering to

his name, present to the Court their verdict which is

in words and figures as follows, to wit:

''In (United tStates) District Court for District of Alaska.

Z. R. CHENEY, as Admrt. of the E«-\

tate of OLE LINGE,
Plaintilf,

^®*
\ No. 410-A.

ALASKA TEEADWELL GOLD MIN-

ING COMPANY,
Defdt.

We, the jury in above-entitled cause, do find for the
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plaintiff and assess the amount of his recovery at the

sum of ($10,000.00) ten thousand dollars.

A. FERTE,

Foreman."

—which verdict is ordered filed and recorded and the

jury herein is discharged from the further considera-

tion of this cause.

ROYAL A. GUNNISON,

Judge.

In the District Court for the District of Alaska, Division

No. 1, at Juneau.

Wednesday, January 3d, 1906.

Z. R. CHENEY, as Administrator of

Estate of OLE LINGE, Deed.,

vs.
No. 110-A.
^linute.

ALASKA TREADWELL GOLD MIN-
)

ING COMPANY, (a Corporation). /

Order Submitting iVIotion for New Trial and Motion for Arrest

of Judgment.

Now, on this day this cause carae on again regularly

for hearing on the motion of counsel for defendant

herein for a new trial and the motion of counsel for de-

fendant for arrest of judgment; defendant appearing by

attorneys, Messrs. Malony & Cobb and plaintiff appear-

ing by his attorney, R. W. Jennings, Esq., and after

argument had by both counsel for plaintiff and defend-
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ant and the Court having heard said argiiment, counsel

for both plaintiff and defendant present briefs and the

Court takes said motions under advisement and re-

serves its decision to a later day.

ROYAL A. GUNNISON,
Judffe.

In tJie District Court of Alaska.

Z. R. CHENEY, as Administrator of,

the Estate of OLE LINGE,
J

vs. '; No. 410-A.

ALASKA TREADWELL GOLD MIN-|

ING COMPANY^ /

Judgment.

In this cause, the Court having heretofore sustained

defendant's motion in arrest of judgment, it is by the

Court ordered, adjudged and considered that this action

be, and it is hereby, dismissed, that plaintiff take noth-

ingi and that defendant go hence without day, and do

have and recover of and from the plaintiff its costs and

disbursements herein.

Done in open court this 15th day of March, 1906.

ROYAL A. GUNNISON,
District Judge.

[Endorsed] : No. 410-A. In District Ck)urt for Alaska.

Z. R. Cheney, as Admr., vs. Alaska Treadwell Gold Min-

ing Co. Judgment. Filed Mar. 15, 1906. C. 0. Page,

Olerk. By A. L. Collison, Asst.
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In the District Court for the District of Alaska, Division

No. 1, at Jwieau.

Z. R. OHECNEY, as Administrator of^

the Estate of OLE LINGE, Deceased,

vs.

ALASKA TREADWELL GOLD :^IIN-

ING COMPANY (a Cbrporation).

Bill of Exceptions.

Be it remembered that this cause came on for trial

on the 14th day of December, 1905, on the amended

complaint, answer and amended reply, before the Judge

of this court and a jury of twelve duly chosen, im-

paneled and sworn to try the issues. Opening state-

ments having been made by counsel on both sides, the

following proceedings were had:

Mr. JENNINGS.—I ask the Court to take judicial

knowledge of the order in the Journal of this court,

Journal "A," page IT. The order reads as follows:

Juneau, Alaska, Tuesday, July 24th, 1900.

In the Matter of the Order Establish-

ing the Recording Districts in Ke-

cording, Division Number One.

Order of the Court.

The Judges of the District or a majority of them,

having met and divided the District into three Record-

ing Divisions as required by law, and designated the

Divisions of the Court to be supervised by each of the
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said Judges, and it appearing to this court that the said

Division Number One for the convenience of the in-

habitants and the business thereof should be divided

into six Recording Districts each of which shall be

named and ibounded as follows, to wit; * * * That

the Juneau Recording District, or District Number two,

shall liave for its southern boundaries the northern

boundary of Wrangell District or District Number One;

and running from the point where said southern boun-

dary intersects the International Boundary Line be-

tween British Oolumbia and Alaska in a northeasterly

direction to a point thereon, longitude 134 degrees west

from Greenwich; thence in a westerly direction to the

center of Lynn canal opposite Point Seduction; thence

down the center of Lynn canal and Chatham strait to

the northwest boundary line of Wrangell District or

District Number One; * * * That the recording

office of District Number Two, or Juneau District, shall

be kept within said Recording District, and at the town

of Juneau therein, and the Commissioner residing in

Juneau is hereby designated as Ex-offlcio Recorder of

said District. » * That Douglas Island shall

form a Commissioner's Precinct, and the Commissioner

of that precinct shall have jurisdiction of all crimes

committed and causes of action arising within the lim-

its of Douglas Island. That all other portions of said

Recording District Number Two, or Juneau Recording

District, shall form a precinct known as Juneau, and

the Commissioner residing at Juneau shall have juris-
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diction over crimes and causes of action arising within

the limits of said precinct. *

That when either of said commissioners are absent

from the precincts or for an vreason are disqualified

to serve in the trial of matters brought before them,

a commissioner from an adjoining precinct may take

jurisdiction of said action or offense, and may try such

action or offense in such adjoining precinct in the place

of such absent or disqualified commissioner, • •

And all appointments of court commissioners with-

in Division Number One of the District of Alaska here-

tofore made by the District Court, or the Judge there-

of, are hereby set aside, and all acts of said commis-

sioners done or performed after notice of this order

shall be void or held for naught.

By the COURT.—The Court will take such notice.

Mr. JENNINGS.—I ask the Court to take judicial no-

tice of Civil Journal "O," page 50, the order of this

CSourt. The order of the Court is dated Aug. 24 or Aug.

26, 1903, and provides as follows:

August 34, 1903.

Court convened pursuant to adjournment at 10 o'clock

A. M. Present the Honorable M. C. BROWN, Judge,

and others as of the 14th.
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In the Matter of Discontinuing the

Commissioner's Precinct of D^uglasi

Island.

Order.

It appearing to the satisfaction of the Court that the

public interests demand and that the convenience of

the people require, that the Commissioner's Precinct

heretofore known as Douglas Island Commissioner's

Precinct should be discontinued; it is therefore ordered

by the Court that said precinct be and it is hereby dis

continued and that the territory within the boundaries

of said precinct as heretofore designated shall become

a part of the Juneau Commissioner's Precinct and Re-

cording District.

It is further ordered that the resignation of George

M. Irwin be and is hereby accepted and that the said

George M. Irwin be wholly relieved from the duties of

the office of United States Commissioner on the 31st

day of August, 1903,

And it is further ordered that the said George M.

Irwin deliver the records and property pertaining to his

office to H. H. Folsom, United States Commissioner and

Ex-officio Recorder of the Juneau R^^cording District.

Dated August 25, 1903.

The COURT.—The Court will take notice of that.

Mr. JENNINGS.—I now offer, if the Court please, cer-

tified copy of the letters of administration issued March
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IS, 1905, to Z. Rv Cheney, as administrator of the estate

of Ole Linge, certified to by H. H. Folsom, U. S. Com-

missioner and Ex-officio Probate Judge, under the seal

of said Court.

Mr. COBB.—We object to this until they lay the predi-

cate for it by the introduction of the record on which

it is based. Our statute is very peculiar on that. It

says that the petition for the letters of administration

is to show the jurisdictional facts, otherwise they are

not authorized to show them.

The COURT.—I think, perhaps, it would be better to

show your chain.

Mr. JENNINGS.—I now offer certified copy of the

petition for the removal of Emery Valentine, certified

to by H. H. Folsom.

(Objected to by counsel for defendant, on the ground

that it is irrelevant and immaterial for the reason that

the commissioner to whom it is addressed had no juris-

diction to grant the relief asked for, and any order based

upon it is absolutely void.)

(Objection overruled. Exceiytion allowed.)

(Petition for removal of Emery Valentine received in

evidence and marked Plaintiff's Exhibit No. 1.)

]Mr. COBB.—I think I shall object to the reading of

this to the jury. It is immaterial and irrelevant, raises

no fact to be determined by them, is a question of law

to be determined and it tends to confuse the jury as to

the true issues it is to trv.
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The • COURT.—It is merely a question of law as to

whether Mr. Cheney is the duly authorized person that

(.ommenced this action. It does not make any differ-

ence to the jury what is set up in that petition. If you

introduced the documentary evidence in this case lead-

ing up to the point, to establish your point of law and

of fact that Mr. Cheney is administrator, then that is a

fact which the Court instructs the jury upon, and it is

not a question on which the jury has anything to con-

sider at all.

3Ir. JENNIN^GS.—Very well, I won't insist upon it.

(Plaintiff's Exhibit No. 1 reads as follows:)

Plaintiff's Exhibit No. 1.

In the United i^tates Vonimissioner's Court, Precinct of

Juneau.

IN PROBATE.

In the Matter of the Estate of OLE>|

LINGE, Deceased.
J

Petition.

To the Honorable H. H. Folsom, Judge of the Above-

named Court:

Come now Nils P. Linge and Regina Linge, your peti-

tioners, and respectfully show your Honor as follows:

I.

That on, to wit, the 5th day of August, 1903, one Ole

Linge was an employee and servant of the Alaska Tread-
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well Gold Mining Company, a corporation regularly or-

ganized and existing and doing business at Treadwell

on Douglass Island, Alaska, and was then and there en-

gaged in the performance of his duties as such employee

in and about the business of his said employer at their

mine at Treadwell, Douglas Island, Alaska. That the

said Ole Linge then and there, and while so employed

and engaged, met sudden and immediate death from vio-

lent injuries received in said mine.

II.

That at the time of his death, as aforesaid, said Ole

Linge was a single man aged about twenty-three years,

of sober, steady, industrious and frugal habits, and was

earning and capable of earning three dollars and fifty

cents per day, and that his only heirs at law and next

of kin are your petitioners, the father and mother, re-

S])ectively, of said decedent.

III.

That your petitioners have submitted to their attor-

neys, Z. R. Cheney and Robert W. Jennings, the matter

of the death of the said Ole Linge, who have investi-

gated the facts surrounding and causing said death, and

said attorneys have informed petitioners that they are

of the opinion that said death was caused by the negli-

gence of said Alaska Treadwell Gold Mining Company

and that an action would lie against said company for

the same. The aflfidavits of said attorneys, Z. R. Cheney

and Robert W. Jennings, showing said opinion are hero-
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unto attached and made a part of this petition and

marked Exhibits «A" and "B."

IV.

That the aforesaid company is solvent and able to re-

spond in damages and if action against it for damages

for causing said death should be brought and a judg-

ment therein recovered for said damages, the same could

be collected. That said estate owes no debts and there

are no claims against it, and the proceeds of said action

would inure to your petitioners.

V.

Petitioners are desirous of commencing such action

but are advised that, under the statutes of the United

States and of Alaska, the same can only be commenced

by the administrator of the estate of said Ole Linge duly

and regularly appointed by the Probate Court having

jurisdiction.

VI.

That the said company and one Elmery Valentine, col-

luding, conspiring and confederating together how they

might contrive that no such action be brought or how
they might defeat the same if it should be brought,

and acting solely in the interests and for the benefit of

said company, did, immediately after the death of said

Ole Linge, on, to wit, the 12th day of August, 1903.

cause a petition to be filed before Hon. G. M. Irwin, who
has then and there the Probate Judge having jurisdic-

tion, praying for the appointment of said Emery Valen-

tine as administrator of the estate of said Ole Linge,
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whereupon such proceedings were had in said court that

on the 24th day of August, 1903, the said G. M. Irwin,

Probate Judge as aforesaid did make and file in his

court, in said estate, an order appointing Emery Valen-

tine as administrator of the estate of said Ole Linge.

and on the same day said Valentine filed his oath of

office and his bond as such administrator, and is now

the administrator of said estate.

That said Alaska Treadwell Gold Mining Company

had no claim against said estate nor interest nor con-

cern therein, except the concern that it be not mulcted

in damages for negligently causing the death aforesaid

and that said Eimery Valentine had no claim against

said estate nor was he related in any way to said Ole

Linge.

That all of the aforementioned proceedings in said

probate court were had and taken without the knowl-

edge and consent of these jjetitiouers who then resided

and do now reside in the Kingdom of Norway, and that

said administrator has never communicated with either

of your petitioners.

VII.

Petitioners are informed and believe that the said

Valentine was appointed as administrator aforesaid for

the sole and only purpose of preventing an action being

brought against said company or of defeating such ac-

tion if the same were brought.

VIII.

Your petitioner further shows that they have made
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repeated demands upon the said Valentine, since learn-

ing of his apijointnient aforesaid, that he commence an

action against the said Alaska Treadwell Gold Mining

Company for damages for the death of said Ole Linge,

and that he file the inventor}^ and his semi-annual re-

port, and the said Valentine has totally failed, neg-

lected and refused to do either,

IX.

Your petitioners further allege that owing to the

manner in which said Valentine's appointment was pro-

cured and owing to the collusion and confederating

aforesaid, and owing to the fact that said Valentine is

more solicitous for the welfare of said company than

he is for the interests of said estate and its beneficiaries,

and owing to his refusal to accede to the demand of the

petitioners that said action be brought, and owing to

the friendly and intimate relations which, as petitioners

charge, exist between said Emery Valentine and said

company and said company's regularly retained attor^

neys, and owing to the fact that said Valentine has filed

no inventory of said estate nor any accounts whatso-

ever, petitioners charge and allege that he has been un-

faithful to and neglectful of his trust to the probable

loss of petitioners who will suffer great and irreparable

injury and damage unless he be removed and another

person appointed as administrator of said estate, and

for the same reasons they have no confidence in said

Valentine's sincerity or good faith and are not satisfied

to have him as administrator.
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Wherefore petitioners pray this court that citation be

issued, as required by law, and that on service thereof

and hearing on same, said Emery Valentine be removed

and another person, as to the Court seems meet and

proper, be appointed as administrator of said estate.

R. W. JENNINGS,

Attorney for Petitioners.

United States of America,

District of Alaska,—ss.

Z. E. Cheney, being first duly sworn, on his oath says:

that he is the attorney in fact of Nils P. Linge and

Regina Linge, the petitioners named in the foregoing

petition, that said petitioners reside outside of the Dis-

trict of Alaska, that he is familiar with all the facts

shown in said petition; that for these reasons he makes

this verification; that he has read said petition, knows

the contents thereof and the same is true as he verily

believes.

Z. R. CHENEY.

Subscribed and sworn to before me this 23d day of

February, 1905.

[Seal] EUGENE H. McLAOHLEN,

Notary Public.

United States of America,

District of Alaska,—ss.

Z. E. Cheney, being first duly sworn, on his oath says

:

I am an attorney and counselor at law and a member
of the bar of the United States District Court for the

District of Alaska. I have investigated the facts sur-
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rounding and causing the death of Ole Linge on the

5th day of August, 1903, while he was employed by the

Alaska Treadwell Gold Mining Company, at Treadwell,

Alaska, and am of the opinion that said death was

caused by and was due to negligence on the part of said

company and that an action will lie therefor and that if

judgment is recovered in said action the same can be

collected.

Z. R. CHENEY.

Subscribed and sworn to before me this 23d day of

February, 1906.

[Seal] EUOENE H. McLACHLEN,

N"(ytary Public for Alaska.

Exhibit "A."

In the United States Commissioner's Court, Precinct of

Juneau.

IN PEOBATE.

In the Matter of the Estate of OLE

LINGE, Deceased.

United States of America,

District of Alaska,—ss.

R. W. Jennings, being first duly sworn, on his oath

says: I am an attorney and counselor at law, and a

member of the bar of the United States District Court

for the District of Alaska. I have investigated the facts

surrounding and causing the death of Ole Linge on the

5th day of August, 1903, while he was employed by the



38 Z. R. Cheney vs.

Alaska Tteadwell Gold Mining' Company at Treadwell,

Alaska, and am of the opinion that death was due to

neglijrence on the part of said company, and that an ac-

tion will lie therefor and if judgment be recovered in

said action the same can be collected.

R. W. JENNINGS.

Subscribed and sworn to before me this 23d day of

February, 1905.

[Seal] EUGENE H. McLACHLEN,

Notary Public for Alaska.

(Exhibit B.)

(Endorsed as follows): Estate of Ole Linge. Copy

Pettition and Citation for Removal of Valentine. In the

U. S. Commissioner's Court, Juneau Precinct. In re Es-

tate of Ole Linge. Petition for Removal of Emery Val-

entine, as Admin. Filed Feb. 24, 1905. H. H. Folsom,

Com. E. W. Jennings, Atty. for Petitioners.

U. S. of America,

District of Alaska,

Precinct of Juneau,—ss.

I hereby certify that the foregoing is a full, true and

correct copy of the original petition for the removal of

Emery Valentine as administrator, as the same appears

on file and of record in my office as Probate Judge of

said District and Precinct, in the matter of the estate of

Ole Linge, deceased.
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Witness nij hand and the seal of said coui't at Juneau,

Alaska, this 2r)th day of June, 1905.

[Sfeal] H. H. FOLSOM,
U. S. Commissioner and Eix-officio Judge of Probate for

said District and Precinct,

Mr. JENNINGS.—If the Court please, I offer now cer-

tified copy of the citation to Emery Valentine to show

cause why he should not be removed and the return of

the citation, all of which is certified to by U. S. Commis-

sioner H. H. Folsom,

The COURT.—As each paper is introduced make your

objection to it, but you need not repeat it in full,

Mr. COBB,—We make the same objection as to the

other,

(Objection overruled. Exception allowed. Received

in evidence as Plaintiff's Exhibit No, 2, and reads as fol-

lows:)

Plaintiff's Exhibit No. 2.

Ill the United States Commissioner's Court, Precinct of

Jwneau.

IN PROBATE.

In the Matter of the Estate of OLE-|

LINGEi, Deceased.
J

Citation.

To Etaiery Valentine, Esq., Administrator of the Above
Estate:

You are hereby required and cited to appear before

the undersigned, a United States Commissioner and Ex-



40 Z. R. Cheney vs.

officio Probate Judge, at ray office in the courthouse in

the city of Juneau, Alaska, on the 4th day of March,

1905, at the hour of ten o'clock in the forenoon of said

day, there to show cause, if any you have, why the peti-

tion of Nils P. Linge and Regina Linge, heirs at law of

Ole Linge, Deceased, should not be gTanted and your

letters of administration revoked. Hereof fail not.

Given under my hand and the seal of the seal of the

Probate Court this 24th day of February, 1905.

[Seal] H. H. FOLSOM,

U. S. Commissioner and Ex-officio Probate Judge.

District of Alaska,

City of Juneau,—ss.

I hereby certify that I received the foregoing citation

on the 24th day of February, 1905, and that I served

the same on the same day at Juneau, Alaska, by then

and there delivering to said Emery Valentine, as admin-

istrator, personally and in person, a true and correct

copy of said citation and therewith a true and correct

copy of said petition of Nils P. Linge and Regina Linge,

certified to be true and correct copies of said citation and

petition, respectively, by R. W. Jennings, attorney for

said petitioners.

Dated Juneau, Alaska, , 1905.

JAMES M. SHOUP,

U. S. Marshal.

By J. B. Heyburn,

Deputy.

Marshal's fees, 1 service, $2.00—Paid by Plaintiff.
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(Endorsed as follows): Citation. In the Commission-

er's Court, Juneau, Alaska. In Probate. In re Estate

of Ole Linoo. Citation returned and filed Feb, 25, 1905.

H. H. Folsoni, Com. R. W. Jennings, Atty. for Peti-

tioners. 1356.

U. S, of America,

District of Alaska,

Precinct of Juneau,—ss.

I hereby certify that the foregoing is a full, true and

correct copy of the original citation and return of service

on Emery Valentine to show cause why he should not be

removed as administrator as the same appears on file

and of record in my office as Probate Judge of said Dis-

trict and Precinct, in the matter of the estate of Ole

Linge, Deceased.

Witness my hand and the seal of said court, at Juneau,

Alaska, this 26th day of June, 1905.

[Seal] H. H. POLSOM,

U. S. Commissioner and Ex-officio Judge of Probate for

said District and Precinct.

Mr. JENN'INGS.—I now offer copy, certified to by

H. H. Folsom, of an order removing Emery Valentine as

administrator of the estate of Ole Linge.

(Same objection. Objection overruled.)

(Exception allowed.)

(Received in evidence as Plaintiff's Exhibit No. 3, and

reads as follows:)
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Plaintiff's Exhibit No. 3.

In the United States Commissioner's Court for the Dis-

trict of Alaska, Division 1^umber One, Juneau Pre-

cinct.

IN PKOBATE.

In re Estate of OLE LINGE,

Deceased.

Order.

This cause coming on to be heard this fourth day of

March, 1905, on the petition of Nils P. Linge and Kegina

Linge for the removal of Emery Valentine as adminis-

trator of the said estate, and it appearing that citation

was duly issued on said petition and duly served on the

said Emery Valentine, citing him to appear and show

cause on this date why he should not be removed accord-

ing to the prayer of said petition and testimony on both

sides having been taken, and argument of counsel heard,

and the matter submitted to this Court, and it appear-

ing to this Court that the said Valentine has been un-

faithful to and negligent of his trust, to the probable

loss of the said petitioners, and that petitioners will suffer

irreparable injury and damage unless the said Valentine

be removed and another person appointed as administra-

tor of said estate; now, therefore.

It is considered and ordered that the said Emery Val-

entine be, and he is hereby, removed as such administra-

tor, and that on Saturday, March 11th, 1905, at the hour

of eleven o'clock A. M., he file his accounting herein, and
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that in the meantime and from henceforth the said Em-

eryValentine shall take no steps to settle or compromise

the action mentioned in the said petition, and that he

take no further steps whatsoever in this estate than to

file his said accounting;

Provided that the said Emory Valentine may, if he

desires, on or before said date, voluntarily resign as such

administrator.

And the matter of the appointment of administrator

de bonis non, in lieu of the said Valenine, is hereby con-

tinued until the said Saturday, the eleventh day of March,

1905, at 11 o'clock A. M.

Done in open court this fourth day of March, 1905.

[Seal] H. H. FOLSOM,

United States Commissioner and Ex-officio Probate

Judge.

(Endorsed as follows): In re Ole Linge, Deceased.

Order. Filed March i, 1905. H. H. Folsom, Com.

U. S. of America,

District of Alaska,

Precinct of Juneau,—ss.

I hereby certify that the foregoing is a full, true and

correct copy of the original order removing Emery Val-

entine as administrator of the estate of Ole Linge, as the

same appears on file and of record in my ofl3.ce as Pro-

bate Judge of said District and Precinct, in the matter of

the Estate of Ole Linge, Deceased,
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Witness my hand and the seal of the said court, at

Juneau, Alaska, this 26th day of June, 1905.

[Seal] H. H. FOLSOM,

U. S. Commissioner and Ex-officio Judge of Probate for

said District and Precinct,

Mr. JENNINGS.—I now ofCer a copy, certified by H.

H. Folsom, of an order unconditionally removing Emery

Valentine and appointing Z. R. Cheney as administrator

of the estate.

Mr. COBB.—We make the same objection, the want of

jurisdiction of the Court to make any such order.

(Objection overruled. Exception allowed.)

(Received in evidence as Plaintiff's Exhibit No. 4, and

reads as follows:)

Plaintiff's Exhibit No. 4.

In the United States Commissioner's Court, Precinct of

Juneau.

Before H. H. FOLSOM, U. S. Commissioner and Ex-

officio Probate Judge.

IN PROBATE.

In re the Estate of OLE LINGE,

Deceased.

Order Appointing Administrator.

In this case the Court having, on the fourth day of

March, 1905, made its order that Emery Valentine be re-

moved as administrator of said estate, but providing that

he be allowed to resign as such administrator if said res-
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ignation be made before this 11th day of March, 1905, at

11 o'clock A. M., and the said Valentine not having pre-

sented his resignation as administrator within the time

aforesaid, he is removed as such administrator; and on

same day Z. R. Cheney filing his petition herein to be

appointed as administrator of said estate in lieu of said

Emery Valentine, removed; and the Court having read

and considered said petition, and it appearing therefrom

that all the jurisdictional facts, required by law to be

stated in a petition for letters of administration, are

stated in said petition; and it further appearing that the

estate has assets still unadministered upon, and that said

Cheney is a fit and proper person to be appointed as ad-

ministrator and holds a power of attorney from the sole

beneficiaries of said estate, and that said Cheney is a

resident and inhabitant of this precinct, and the Court

has full jurisdiction in the matter; and that the probable

value of said estate at the present time does not exceed

one hundred dollars;

Now, therefore, it is ordered and adjudged that the said

Z. R. Cheney be, and he is hereby appointed administra-

tor of the estate of said Ole Linge, deceased, and that

upon his filing his bond in the sum of two hundred dol-

lars, and taking the oath, as required by law, letters of

administration be issued to said Z. R. Cheney, as adminis-

trator.

Given under my hand and the seal of the Probate

Court at Juneau, this 11th day of March, A. D., 1905,

11:30 o'clock A. M.

[Seal] H. H. FOLSOM,
Commissioner and Ex-officio Probate Judge.
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(Endorsed as follows): Estate Ole Linge. In Pro-

bate. Order Appointing Z. R. Cheney, Admin. Filed

March 11, 1905. H. H. Folsom, Com.

District of Alaska,

Precinct of Juneau.

I hereby certify that the foregoing is a full, true and

correct copy of the original order appointing Z. R.

Cheney administrator, as the same appears on file and

of record in my office as Probate Judge of said District

and Precinct, in the matter of the Estate of Ole Linge,

Deceased.

Witness my hand and the seal of said court at Juneau,

Alaska, this 26th day of June, 1905.

[Seal] H. H. FOLSOM,

U. S. Commissioner and Ex-ofl&cio Judge of Probate for

said District and Precinct.

Mr. JENNINGS.—I now offer certified copy, certified

to by H. H. Folsom, Judge of the Probate Court, of the

petition for the appointment of Z. E. Cheney as admin-

istrator, in lieu of Emery Valentine.

(The same objection by counsel for the defendant.

Objection overruled.)

(Received in evidence as Plaintiff's Exhibit No. 5, and

reads as follows:)
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Plaintiff's Exhibit No. 5.

In the United States Commissioner's Court, Precinct of

JuneoAi.

IN PROBATE.

Before H. H. FOLSOM, U. S. Commissioner and Ex-

officio Probate Judge.

In re the Estate of OLE LINGE,

Deceased.

Petition.

The petition of Z. R. Cheney, praying to be appointed

as administrator, de bonis non, of the above-entitled es-

tate, respectfully shows:

I.

That on or about August 5th, 1903, said Ole Linge was

an inhabitant and resident of Treadwell, on Douglas Isl-

and, Alaska, and then and there died; and said Tread-

well is within the jurisdiction of this Court. That said

Ole Linge left no will and no wife or child, him surviving;

and that his only heirs at law are Nils Peter Linge and

Regina Linge, father and mother, respectively, who reside

in Valdalen, Norway, and whose ages are to the petitioner

unknown.

II.

That at the time of decedent's death, the Alaska Tread-

well Gold Mining Company of Treadwell, Alaska, owed

him about seventy-five dollars, which sum has been paid

but has been consumed on the payment of claims



48 Z. R. Cheney vs.

against the estate and expenses of administration as

per administrator, Valentine's report and save as above

stated said estate lias no value whatever save and ex-

cept a contingent value as follows; said Ole Linge was

killed in a casualty at the Treadwell mine and your

petitioner is of the opinion that an action will lie

against said company for negligence causing his death

and that same ought to be prosecuted, but it is impos-

sible, at this time, to state with any degree of certainty

what amount as damages a jury might allow or whether

it would allow any damages; and your petitioner allege

therefore, that, at the present time, the probable value of

said estate does not exceed seventy-five dollars, but that

it may become of greater value if said action is success-

fully prosecuted.

III.

That the said Nils Peter Linge and Regina Linge,

father and mother, respectively, of said Ole Linge, to

whom would inure the proceeds of said action, are desir-

ous of collecting from the said Alaska Treadwell Gold

Mining Company, either by suit or otherwise damages

for the death of their son, Ole Linge, and with that end

in view have appointed your petitioner as their sole at-

torney in fact, with full power and authority to sue for

and collect, compromise, adjust and settle, and upon a

settlement to receipt for all moneys due the said Ole

Linge from the Alaska Treadwell Gold Mining Com-

pany, and also to have an administrator appointed for

said estate and to collect, compromise, adjust, and to

commence and prosecute an action against said company
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for the collection of damages for the death of the de-

cedent.

IV.

That your petitioner, Z. R. Cheney, is an attorney at

the bar of this court and of the United States District

Court of Alaska, and is an inhabitant and resident of

Juneau, Alaska, within the jurisdiction of this court.

Wherefore, to the end that your petitioner may be fully

clothed under the law to collect the abovementioned claim

for damages by action or otherwise, and to execute the

power of attorney aforesaid, and that said estate may

be fully administered, he prays that he may be appointed

as such administrator of the above-named estate and let-

ters of administration be to him issued.

R. W. JENNINGS,

Attorney for Petitioner.

United States of America,

District of Alaska,—ss.

Z. R. Cheney, being first duly sworn, on his oath says:

I am the petitioner named in the foregoing petition; I

have read the same, know the contents thereof, and the

same is true as I verily believe.

Z. R. CHENEY.

Subscribed and sworn to before me this 11th day of

March, 1905.

[Seal] H. H. FOLSOM,
United States Commissioner, Ex-oflBcio Probate Judge.
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(Endorsed as follows): In the United States Commis-

sioner's Court, Precinct of Juneau. In re Estate of Ole

Linge, Deceased. Petition for Appointment of Z. R.

Cheney, Administrator. File March 11, 1905. H. H.

Folsom, Com.

U. S. of America,

District of Alaska,

Precinct of Juneau.

I hereby certify that the foregoing is a full, true and

correct copy of the original petition for appointment of

Z. R. Cheney as administrator, as the same appears on

file and of record in my office as Probate Judge of said

District and precinct, in the matter of the Estate of Ole

Linge, Deceased.

Witness my hand and the seal of said court at Juneau,

Alaska, this 26th day of June, 1905.

[Seal] H. H. FOLSOM,

U. S. Commissioner and Ex-officio Judge of Probate for

said District and Precinct.

Mr. JENNINGS.—I now offer a paper certified to by

H. H. Folsom, being a certified copy of the oath of office

of Z. R. Cheney as administrator of the estate of Ole

Linge.

(Same objection. Objection overruled.)

Mr. COBB.—If the Court please, in addition to the ob-

jection of want of jurisdiction in the Court made to the

other papers introduced, we further object to this oath

of office because it is not made in compliance with the

statute, and is not an oath of office at all.
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(After argument.)

The COURT.—While the oath is not as ample as it

might be, I think it is sufficient to qualify him.

(Defendant excepts.)

(Oath of office received in evidence as Plaintiff's Ex-

hibit No. 6, and reads as follows:)

Plaintiff's Exhibit No. 6.

Til the United States Commissioner's Court, Precinct of

Jiinieaii, Alaska.

Before H. H. FOLSOM, U. S. Commissioner and Ex-of-

flcio Probate Judge.

In re the Estate of OLE LINGE,

Deceased.

Oath of Administrator.

United States of America,

District of Alaska,—ss.

I, Z. R. Cheney, having been appointed administrator

of the above estate being first duly sworn, on my oath

say: That I will faithfully perform the duties of my

said trust according to law.

Z. R. CHENEY.

Subscribed and sworn to before me this 13th day of

March, 1905.

[Seal] H. H. FOLSOM,

U. S. Commissioner and Probate Judge.
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[Endorsed as follows]: In U. S." Commissioner's

Court, Precinct of Juneau. In Probate. In re Estate

Ole Linge. Oath of Office. Filed March 13th, 1905. H.

H. Folsom, Commissioner.

U. S. of America,

District of Alaska,

Precinct of Juneau.

I hereby certify that the foregoing is a full, true and

correct copy of the original oath of office of Z. R. Cheney,

administrator, as the same appears on file and of rec-

ord in my office, as Probate Judge of said District and

Precinct, in the matter of the Estate of Ole Linge, De-

ceased.

Witness my hand and the seal of said court at

Juneau, Alaska, this 26th day of June, 1905.

[Seal] H. H. FOLSOM,

U. S. Commissioner and Ex-officio Judge of Probate for

said District and Precinct.

Mr. JENNINGS.—I now offer certified copy, certified

to by H. H. Folsom, United States Commission, and

certified copy of the bond and approval of the bond of

Mr. Cheney, administrator.

Mr. COBB.—We make the same objection to this as

was made to the others, the want of jurisdiction.

(Objection overruled.)

(Received in evidence as Plaintiff's Exhibit No. 7, and

reads as follows:)
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Plaintiff's Exhibit No. 7.

In the United States Connwissioner's Court, Precinct of

Jioneau.

Before H. H. FOLSOM, U. S. Commissioner and Ex-of-

ficio Probate Judge.

IN PROBATE.

In re the Estate of OLE LINGE,

Deceased,

Administrator's Bond.

Know all men by these presents: That we, Z. R.

Cheney, as principal, and Peter Oarleson, as surety, are

held and firmly bound unto the United States of Amer-

ica, for the benefit of whom it may concern, in the penal

sum of two hundred dollars, lawful money of the United

States, for which payment well and truly to be made

we bind ourselves and each of our heirs, executors, and

administrators, firmly by these presents.

Signed and sealed this 13th day of March, 1905.

The condition of this obligation is such that whereas

the above bounden principal, Z. R. Cheney, has been

duly appointed administrator of the estate of Ole Linge,

deceased

;

Now, therefore, if the said Z. R. Cheney shall faith-

fully perform the duties of his trust according to law

and the orders of the above-entitled court, then this

obligation shall be void; otherwise to remain in full

force and effect.
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In witness whereof, we have hereunto set our hands

and seals this 13th day of March, 1905.

Z. R. CHENEY. [Seal]

PETEE CAELESON. [Seal]

United States of America,

District of Alaska,—ss.

Peter Carleson, being first duly sworn, on his oath

says: I am the surety named in the foregoing undertak-

ing and am worth double the amount of the penalty

mentioned therein over and above my debts and liabil-

ities and exclusive of property exempt from execution;

that I am a resident and freeholder of the District of

Alaska; that I am not an attorney, marshal, clerk of

any court or other officer of any court.

PETER CARLESON.

Subscribed and sworn to before me this 13th day of

March, 1905.

[Seal] H. H. FOLSOM.

In the Matter of the Estate of OLE^

LINGE.
J

Order Approving Bond.

The bond of Z. R. Cheney as administrator in the

above-entitled matter being presented for approval, and

the same being in due form of law and in accordance

with the order of this Court heretofore made;



The AlasVa Treadicell Gold Mining Company. 55

It is ordered that said bond be approved aud filed in

the above-entitled matter.

Dated, March 13, lOOS.

[Seal] H. H. FOLSOM,

Probate Judge.

U. S. of America,

District of Alaska,

Precinct of Junean,—ss.

I hereby certify that the foregoing is a full, true

aud correct copy of the original bond of Z. R. Oheney

as administrator, and order approving said bond, as the

same appears on file and of record in my office as Pro-

bate Judge of said District and Precinct, in the mat-

ter of the Estate of Ole Linge, Deceased.

Witness my hand and the seal of said Court at Juneau,

Alaska, this 26th day of June, 1905.

[Seal] H. H. FOLSOM,

U. SI Commissioner and Ex-officio Judge of Probate for

said District and Precinct.

Mr. JENNINGS.—I now offer, if the Court please, a

paper certified to by H. H. Folsom, U. S. Commissioner

and Ex-officio Judge of Probate for this Precinct, the

same being certified copy of letters of administration,

issued March 13, 1905, of Z. E. Oheney, administrator

of the estate.

(Counsel for defendant objects to introduction of let-

ters of administration for the reason that the Court

purporting to grant them had no jurisdiction of the es-

tate, and that the jurisdiction vested in the Probate
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Court at Douglas Island; for the further reason that the

jurisdictional facts, as required by statute to be in the

pleadings on which the complaint is based are not stated

in the pleadings in the case; for the further reason that

letters of administration of E'mery Valentine were not

revoked before the appointed of Z. R. Cheney as ad-

ministrator, as required by the statute.)

(After argument.)

The COURT.—^ly personal idea of the point raised

by the defendant is that it is rather well taken, but I

have not a clear recollection of the cases that I know ex-

ist on the subject, and, inasmuch as the plaintiff seems

to have the best of the authority, I will overrule the

objection.

(To which the defendant excepted.)

Mr. COBB.—I will ask leave at this time, there will

be a lot more objections along- this line, when I dis-

cover further authorities bearing upon that question,

I will ask leave to present them at that time.

The COURT.—Very well.

Mr. JENMNGS.— I understand the letters are ad-

mitted.

The COURT.—Yes.

(Received in evidence as Plaintiff's Exhibit No. 8, and

reads as follows
:)
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Plaintiff's Exhibit No. 8.

In the United States Coininismjner's Court, Precinct of

Jwneau.

Before H. H. FOLSOM, U. S. Commissioner and Ex-

officio Probate Judge,

IN PROBATE.

In re the Estate of OLE LINGE,

Deceased.

Letters of Administration.

District of Alaslca^

Precinct of Juneau,—ss.

Know ye, that it appearing to the undersigned com-

missioner aforesaid that Ole Linge has died intestate,

leaving at the time of his death property in this Dis-

trict and that there is now property or assets of his es-

tate in this District unadministered upon; said commis-

sioner has duly appointed Z. R. Cheney administrator of

the estate of said Ole Linge, deceased, this, therefore

authorizes the said Z. E. Cheney to administer the es-

tate of said Ole Linge, deceased, according to law.

In testimony whereof, I have hereunto set my hand

and seal of the Probate Court of Juneau, Alaska, this

13th day of March, 1905.

[Seal] H. H. FOLSOM,

U. S. Commissioner and Ex-officio Probate Judge.
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[Endorsed as follows] : In the U. S. Commissioner's

Court, Precinct of Juneau. In Probate. In re Estate

of Ole Linge, Deceased. Letters of Administration.

Filed March 13, 1905. H. H. Folsom, Com.

U. S. of America,

District of Alaska,

Precinct of Juneau.

I hereby certify that the foregoing is a full, true

and correct copy of the original letters of administra-

tion of Z. K. Cheney, as the same were issued by me and

appear on file and of record in my office as Probate

Judge of said District and Precinct, in the matter of

the estate of Ole Linge, deceased.

Witness my hand and the seal of said Court at

Juneau, Alaska, this 26th day of June, 1905.

[Seal] H. H. FOLSOM,

U. S. Commissioner and Ex-officio Judge of Probate for

said District and Precinct.

(Plaintiff's Exhibit No. 8, Second Trial. Received.

H. M. L.)

The Court took judicial notice that

(I) On the dates mentioned in the certificates of

copies attached to plaintiff's said exhibits, and on the

dates mentioned in said exhibits themselves, the said

H. H. Folsom was the U. S. Commissioner and Ex-of-

ficio Probate Judge of Juneau Commissioner Precinct,

by due appointment of this C^urt, made in pursuance of

statute, and that the signature and seal attached to

each and every of said certified copies is the genuine

signature and seal of said H. H. Folsom, as such officer.
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(II) That the said Folsom was such Commissioner

and Probate Judge at the time of the making of the

order found in Journal "C," at page 50, and that at said

time said Juneau Commission Precinct was an adjoining

Precinct to Douglas Island Precinct mentioned in said

order.

(III) That on the dates of the orders of said Fol-

som purporting to remove said Valentine (to wit, March

4, and March 11, as shown by Plaintiff's Exhibits 3 and

4 herein), and on the date of his order purporting to

appoint plaintiff as administrator of the estate of Ole

Linge, as shown herein by plaintiff's exhibits, Douglas

Island was in the Juneau Commissioner Precinct.

(IV) That neither at nor before the trial hereof was

there any rule or practice of this court prescribing the

time when transcripts on appeal from Probate Courts

should be filed in this court, or making such appeals a

supersedeas nor in any manner relating to said appeal.

The foregoing was all the evidence of any character

introduced by plaintiff or offered by him, affecting or

in any way relating to the questions of said Folsom's

jurisdiction, the removal of said Valentine, the appoint-

ment of said Cheney, as administrator, or the capacity

of plaintiff to sue and maintain this action, and none of

said evidence was afterward or at all withdrawn,

stricken out or modified or asked by either party to be

withdrawn, stricken out or modified.

Plaintiff then immediately introduced further evi-

dence and such "further evidence" tended to prove all

the allegations of the complaint other than those al-
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legations relating to the matters just mentioned; such

"further evidence" had no bearing upon and did not

relate to or affect in any manner any of the points

mentioned in the motion in arrest of judgment or in

the decision or the opinion of the Court on said motion

or on the capacity of the plaintiff to sue.

Said ^'further evidence" having been introduced, plain-

tiff rested the evidence in chief.

Defendant made no motion for a nonsuit, or other-

wise, but proceeded at once to the development of his

case, as follows:

Mr. COBB.—The defendant first offers in evidence the

order of appointment of Emery Valentine as adminis-

trator of the estate of Ole Linge, deceased, made by

G. M. Irwin, U. S. Commissioner and Probate Judge on

the 2ilst day of August, 1908.

(Objected to by counsel for the plaintiff as incompe-

tent, irrelevant and immaterial.)

(Objection overruled. Exception allowed.)

(Eeceived in evidence as Defendant's Exhibit "A,"

and reads as follows:)
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Defendant's Exhibit "A."

In the United States Commissioner's Court for the Dis-

trict of Alaska^ Division No. 1, at Doiujlas.

IN PROBATE.

In the Matter of the Estate of OLE"

LINGE,

Deceased.^

Order of Appointment of Administrator.

This cause coming on regularly at this time to be

heard upon the application of Emery Valentine for ap-

pointment as administrator of the Estate of Ole Ldnge,

deceased, and it appearing to the Court that Ole Linge

died intestate in the town of Treadwell, in the Dis-

trict of Alaska, and the said deceased left no kin in the

District of Alaska, nor any will, and it appearing neces-

sary that there should be a proper person to care for

the property of the said deceased, and it appearing to

the Court that Emery Valentine is a competent and suit-

able person to act as such administrator, it is there-

fore adjudged and ordered by the Court that Emery

Valentine be and is hereby appointed administrator of

the estate of Ole Linge, deceased, when he shall have

filed his bond in the sum of four hundred (POO.OO) dol-

lars with approved surety, and shall have talien the

oath of his ofQce.

Given this 24th day of August, 1903.

[Seal] G. M. IRWIN,

United States Commissioner and Probate Judge.
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United States of America,

District of Alaska,—ss.

I hereby certify tliat the foregoing is a true, correct

and complete copy of the original order appointing

Emery Valentine administrator of the Estate of Ole

Linge, Deceased, now on file in the Probate Court for

Juneau Precinct, District of Alaska, in the matter of

the Estate of Ole Linge, Deceased.

Witness my hand and official seal this 29th day of

June, 1905.

[Seal] H. H. FOLSOM,

Commissioner and Ex-officio Probate Judge for Juneau

Precinct, Alaska.

Mr. COBB.—I now offer in evidence the bond of Emery

Valentine as administrator.

(Objected to by counsel for the plaintiff as irrelevant,

immaterial and incompetent.)

(Objection overruled. Exception allowed.)

(Received in evidence as Defendant's Exhibit "B,"

and reads as follows:)
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Defendant's Exhibit "B"—Second Trial.

In the United kitates Commissioner's Court at Douglas

City, Alaska.

IN PROBATE.

In the Matter of the Estate of OL^"

LINGE, \.

Deceased

Bond.

Know all men b}' these presents, that we, E. Valen-

tine, principal, and E. P. Nelson, and L. Goldburg, sure-

ties, are held and firnil^^ bound to the United States in

the sum of four hundred dollars, lawful money of the

United States of America, to be paid to the said United

States, for which payment well and truly to be made,

we bind ourselves, our and each of our heirs, executors

and administrators, jointly and severally, firmly by

these presents.

Sealed with our seals, and dated this 24th day of

August, 1903.

The condition of this obligation is such that, whereas,

by an order of the Probate Court of Douglas City, duly

made and entered on the 24th day of August, 1903, the

above-bounden E. Valentine, in the matter of the Es-

tate of Ole Linge, deceased, was appointed administra-

tor of the estate of said Ole Linge, deceased, and let-

ters of administration were directed to be issued to him

upon his executing a bond according to law, in the said

sum of four hundred dollars.
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Now, therefore, if the said E. Valentine, as such ad-

ministrator, shall faithfully execute the duties of the

trust according to law, then this obligation to be void;

otherwise to remain in full force and effect.

Signed, sealed and delivered this 24th day of August,

A. D. 1903.

E. VALENTINE.

E. P. NELSON.

L. GOLDBEEG.

United States of America,

District of Alaska,—ss.

E. P. Nelson and L. Goldberg, the sureties whose

names are subscribed to the above bond, being each

duly sworn, says, that he is a resident and householder

in said District, and is worth the sum of four hundred

dollars, over and above all his just debts and liabilities

exclusive of property exempt from execution.

E. P. NELSON.

L. GOLDBEEG.

Subscribed and sworn to before me this 24th day of

August, A. D. 1903.

G. M. lEWIN,

Notary Public in and for Alaska.

United States of America,

District of Alaska,—ss.

I hereby certify that the foregoing is a true, correct

and complete copy of the original bond of Emery Val-

entine, as administrator of the estate of Ole Linge, de-
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ceased, now on file in the Probate Court for Juneau Pre-

cinct, District of Alaska, in the matter of the estate of

Ole Linge, deceased.

Witness my hand and official seal this 29th day of

June, 1905.

[Seal] H. H. FOLSOM,

Commissioner and Ex-officio Probate Judge for Juneau

Precinct, Alaska.

Mr. COBB.—We next offer in evidence the oath of of-

fice of Mr. Valentine.

( Objected to by counsel for the plaintiff as irrelevant,

immaterial, and incompetent, and burdening the rec-

ord.)

(Objection overruled. Exception allowed.)

(Received in evidence as Defendant's Exhibit "C,"

and reads as follows:)

Defendant's Exhibit "C"—Second Trial.

United States of America,

District of Alaska,—ss.

I, E. Valentine, do solemnly swear that I will faith-

fully perform, according to law, the duties of adminis-

trator of the estate of Ole Linge, deceased.

E. VALENTINE.

Subscribed and sworn to before me this 24th day of

August, 1903.

G. M. IRWIN,

U. SI Com. and Notary Public.
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United States of America,

District of Alaska,—ss.

I hereby certify that the foregoing is a true, correct

and complete transcript of the record and of the whole

thereof, as the same appears of record in Probate Keg-

ister of the Precinct of Juneau, Alaska, on page 95,

thereof.

Witness my hand and official seal this 6th day of

July, 1905.

[Seal] H. H. FOLSOM,

Commissioner and Ex-officio Probate Judge, Juneau

Precinct, Alaska.

Mr. COBB.—We next offer in evidence certified copy

of the exceptions from the lower court to the order made

on March 4, 1905, as a basis of appeal.

Mr. JENNINGS.—If the Court, please, we object to

these exceptions on the ground that they are incompe-

tent, irrelevant and immaterial to any issue in the case;

and for the further reason that it is not shown that the

exceptions taken constitute a supersedeas on the ap-

peal, or continue the administrator in office after the

order of the Court removing him; and for the further

reason that it is not shown that they have been served

upon us or anything having been done with them.

The COURT.—State the purpose for which you offer

it.

Mr. COBB.—I expect to follow it up by evidence show-

ing that that appeal is still pending not disposed of.
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The COURT.—I will admit it subject to a motion to

strike.

(Received in evidence as Defendant's Exhibit "D,"

and reads as follows:)

Defendant's Exhibit ''D"—Second Trial.

In the United States Commissioner's Court for Alaska,

Juneau Precinct.

IN PROBAJTE.

In the Matter of the Estate of OLE"!

LINGE,

Deceased. ^

Exceptions.

Now comes Emery Valentine and excepts to the or-

der of the Court herein dated March 4th, 1905, wherein

the Court orders that the said Emery Valentine be and

is hereby removed as said administrator, and providing

further that the said administrator might in lieu of such

removal resign on or before March the 11th; and also

to the order of March the 11th, removing said Valentine

as administrator herein, and revoking his letters of

administration upon the following grounds, to wit:

First.—Said order is erroneous in that there was no

proof, and no finding of the Court, that the petitioners,

Nils P. Linge and Reginald Linge are related in any

manner to the deceased or have any interest in the es-

tate so as to entitle them to be heard herein.
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Second.—That part of the order of March 4, 1905, re-

citing "that said Valentine has been unfaithful to and

negligent of his trust to the probable loss of said peti-

tioners and that petitioners will suffer irreparable in-

jury and damage unless the said Valentine be removed,"

is wholly unsupported by the evidence and is contrary to

the decision of the Court as announced in passing upon

the evidence.

Third.—There was no evidence tending to prove any

such state of facts as would authorize the Court to

remove the said Valentine as administrator.

Wherefore, said Emery Valentine, does hereby appeal

from said orders to the Honorable, the United States

District Court of Alaska, Division No. 1, and files this,

his exceptions to the said orders, and prays that a tran-

script of all files, papers and evidence pertaining to

such evidence be made and forwarded to the clerk of

the said District Court.

JOHN B. DENNY,

Attorney for Administrator.

[Endorsed as follows] : Original. In the Commission-

er's Court for the District of Alaska, Division No. 1, at

Juneau. In the Matter of the Estate of Ole Linge,

Exceptions. Filed March 14, 1905. H. H. Folsom, Com.

United States of America,

District of Alaska,—ss.

I hereby certify that the foregoing is a true, correct

and complete copy of the exceptions of Emery Valentine

to removing him as administrator of the estate of Ole
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Linge, deceased, now on file in the Probate Court for

Juneau Precinct, District of Alaska, in the matter of the

estate of Ole Linge, deceased.

Witness my hand and official seal this 29th day of

June, 1905.

[Seal] H. H. FOLSOM,

Commissioner and Ex-officio Probate Judge for Juneau

Precinct, Alaska.

Mr. C. C. PAGE, a witness for the defendant, being

first duly sworn, on oath testified as follows:

Direct Elxamination.

Mr. OO'BB.-^Q. State your name.

A. C. 0. Page.

Q. Where do you reside? A. Juneau, Alaska.

Q. Have you any official position at the present

time? A. I have.

Q. State what it is.

A. Clerk of the District Court, Division Number One.

Q. Of this court? A. Yes, sir.

Q. As such clerk, have you the custody of the files

and papers in the suits pending here?

A. I have.

iQ. I will ask you to turn to your docket to cause No.

446-A. From your docket can you testify as to whether

that case was brought in this court or is appealed?

(Objected to by counsel for the plaintiff until it is

shown what case 446-A is.)
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(Testimony of O. C. Page.)

The COURT.—He asks if he can testify if it was

brought in this court.

A. Yes, sir.

Mr. OOBB.—^State whether or not it was brought orig-

inally in this court or as an appeal.

Mr. JENNINGS.—I object to that. It calls for a con-

clusion of the witness whether it was brought as an ap-

peal. It is not for the clerk to say whether such and

such a thing was appealed or not.

The OOUET.—You may state what the docket says.

A. The docket says that in 446-A the case is entitled

In re Ole Linge, deceased. The first entry is June, 1905,

which reads, ^'transcript on appeal filed."

Mr. JENNINGS.—What date?

A. June 2d, 1905.

Mr. COBB.—Do you know what court that transcript

was sent up from?

(Objected to by counsel for the plaintiff as incompe-

tent, irrelevant and immaterial. The dockets will show

for themselves.)

(Objection sustained.)

Mr. JENNINGS.—It is a question that might be ma-

terial as to whether it is a peace or any other oflBcer or

who brought the papers there to file them.

The COURT.—It seems to me it does not make any

difference who brought them up, does it?
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(Testimony of 0. 0. Page.)

Mr. JENNINGS.—If you examine the statute, I think

it does.

The COURT.—He asks what Court it came from.

Mr. JENNINGS.—I withdraw the objection.

Mr. COBB.—Q. Do you know what court it came

from ?

A. I can only testify as to what the record shows

from the papers.

Q. What court did it come from?

A. The transcript on appeal is entitled, "In the Uni-

ted States Commissioners' Court, Precinct of Juneau,

in Probate."

Q. Is this the original transcript sent up?

A. Yes, sir.

Ctoss-examination.

Mr. JENNINGS.—I understood you to give the date

June what? A. June 2d, 1905.

Q. That is the first date in the docket?

A. Yes, sir.

Q. June 2d, 1905? A. Yes, sir.

Mr. JENNINGS.—That is all.

Mr. COBB.—For the purpose of identification I will

now ask to read into the record the transcript of this

case No. 446-A, unless counsel will admit it is the same

ease in which they introduced certified copies of their

record.
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Mr. JENNINGS.—Yes, we will admit that this paper

was filed in the clerk's office.

Mr. COBB.—And that this is the same case as the one

in which you have introduced certified copies of the ap-

pointment of Mr. Cheney.

Mr. JENNINGS.—Yes, the same case In re Ole Linge,

deceased, in the Probate Court at Juneau.

The COURT.—That is in which Mr. Cheney is now ad-

ministrator?

Mr. JENNINGS.—Yes.

The foregoing after the words "but proceeded to

once to the development of its case as follows" is all

the evidence introduced by defendant or offered by it,

affecting, or in any way relating to, the questions of

said Folsom's Jurisdiction, the appointment or removal

of said Valentine, the appointment of said plaintiff as

administrator or the capacity of plaintiff to sue and

maintain this action and none of said evidence was af-

terwards or at all added to, withdrawn, stricken out

or modified in any way or asked to be added to, with-

drawn, stricken out or modified.

After defendant had introduced the evidence afore-

said it then immediately introduced further evidence

in the case and such further evidence related solely to,

the matters of defense not involved in the question of

plaintiff's capacity to sue. Said "further evidence had

no bearing upon and did not relate to the question of

plaintiff's capacity to sue nor to any of the points or
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grounds set up in the motion in arrest of judj^ment or

in the decision or opinion of the Court on said motion.

Defendant then immediately rested the evidence.

Plaintiff then immediately introduced evidence in rebut-

tal of defendant's evidence, but he introduced nothing in

rebuttal at all affecting or relating to the question of his

capacity to sue or to any of the matters or points set

forth in the motion in arrest of judgment or in the deci-

sion or opinion of the Court on said motion.

Both sides then immediately finally rested the evi-

dence.

Defendant then immediately made the following mo-

tion:

"Now comes the defendant by its counsel, the evi-

dence being closed and both parties having rested, and

moved the Court to instruct a verdict for the defendant

for the following reasons:

1st. The evidence conclusively shows that the plain-

tiff has no capacity to maintain this suit for it appears

that one Emery was the duly appointed, qualified and

acting administrator of the estate of Ole Linge, de-

ceased, at the time of the filing of the petition by Z. B.

Cheney for his removal, that such appointment was

made by the U. S. Commissioner and Probate Judge for

Douglas Island, Alaska; that the pretended order of re-

moval of said Valentine was made by H. H. Folsom,

U. S. Commissioner and Probate Judge at Juneau, and

at such time of such pretended removal said Probate

Court at Juneau had no jurisdiction of the case; that

appointment of Z. R, Cheney, the plaintiff, as adminis-
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trator of the estate of Ole Linge is void because said

H. H. Folsom had no jurisdiction of the case, because

the letters of administration of Eluery Valentine had

never been revoked and because an appeal was taken

and is still pending in this Court from the pretended

order removing the said Valentine, and the said H. H.

Folsom had no jurisdiction to appoint the said Z. K.

Cheney until said appeal had been heard and disposed

of.

2d. Because there is no evidence tending to show that

said defendant was guilty of negligence in using an un-

safe or unsuitable cable for hoisting the skip.

3d. Because there is no evidence tending to show

that the defendant was guilty of negligence in failing

to put a reasonably safe and suitable bulkhead in the

shaft beneath the skip.

4th. The evidence conclusively shows that the sheave

wheel, the breaking of which was the primary cause of

the accident, was a reasonably safe and suitable ap-

pliance for the purposes for which it was being used.

5th. The evidence fails to show causal connection

between the alleged defects in the sheave wheel and

the accident which resulted in the death of plaintiff in-

testate.

6th. The evidence conclusively shows that the place

in which plaintiff's intestate was at work was as safe

as it could reasonably be made and that defendant dis-

charged its whole duty to the said intestate in that be-

half.
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The COUTJT.—The motion for direction of verdict is

denied and the defendant is allowed an exception.

Thereupon, the defendant, by its counsel, before the

argument began, requested, in writing, that the Court

instruct the jury as follows: "There is no evidence in

this case which would support a verdict for the plain-

tiff and you will therefore return a verdict for the de-

fendant," which instruction was, by the Court refused,

to Vviiich ruling of the Court the defendant then and

there excepted.

Tlie case Avas then argued to the jury by plaintiffs'

counsel. Counsel for defendant refused to argue to the

jury.

The jury was then charged by the Court and among

other things the Court charged as follows: "The Court

charges you that, as a matter of law, said plaintiff has

shown that he is the duly appointed, qualified and act-

ing administrator of the estate of Ole Linge, and as

such he has full capacity to sue herein for the benefit

of said estate"; to which instruction the defendant, by

its counsel, then and there excepted "because not the

law under the undisputed facts in evidence," and "be-

cause the evidence shows that Emery Valentine is such

administrator and the pretended appointment of Z, E.

Cheney is void." The Court also charged the jury on the

other issues in the case, as made by the pleadings, but

the above last-mentioned instruction was the only in-

struction at all relating to the matter of plaintiff's ca-

pacity to sue and maintain this action. The jury duly

returned into court their verdict, as follows: "We, the
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jury in the above-entitled cause, do find for the plaintiff

and assess the amount of his recovery at the sum of

(110,000.00) ten thousand dollars. A. Ferte, Foreman";

'which said verdict was duly received and filed herein

without objection, although defendant's counsel was

present at the time.

Within the time allowed by law defendant filed its mo-

tion for a new trial, as follows:

"Oomes now the defendant by its attorneys, and

moves the Court to set aside the verdict of the jury here-

in and grant a new trial hereof, for the following rea-

sons, to wit:

1st. Because the Court erred in denying the motion

of the defendant to instruct the jury to return a verdict

for defendant.

2d. Because the Court erred in instructing the jury

that Z. R. Cheney was the duly appointed, qualified ad-

ministrator of the estate of Ole Linge, deceased, and

had full capacity to maintain this suit.

3d. The verdict of the jury is excessive in amount

and was manifestly rendered under the influence of pas-

sion and prejudice.

4th. The verdict of the jury is manifestly based upon,

and vitiated by, the argument of counsel for plaintiff

to the effect that defendant company was owned by the

Rothschild of England and that the full amount prayed

for would not amount to one per cent of its annual in-

come and other extraneous matters of a similar nature."

And on the same day and at the same time defendant

filed its motion in arrest of judgment as follows:
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"Now comes the defendant by its attorneys, and

uaoves the Court to arrest the judgment herein and for

cause shows:

That it conclusively appears from the evidence here-

in that the plaintiff, Z. Ki, Cheney, has no capacity to

maintain this suit, in that he is not the duly appointed,

qualified acting administrator of the estate of Ole Linge,

deceased; for that the evidence shows conclusively that

the pretended appointment of Z, E. Cheney, adminis-

trator aforesaid, was made by H. H. Folsom, U. S. Com-

missioner and Probate Count at Juneau, in the month of

March, 1^05, that on Augustl 24th, 1903, the Probate

Court for Douglas Island, Alaska, having full jurisdic-

tion so to do appointed one Emery Valentine as such

administrator, and that the Probate Court at Juneau,

never acquired jurisdiction of the said probate proceed-

ing; that the pretended appointment of Z. R. Cheney

was void. It further appears that the pretended order

made by the said H. H. Folsom, pretending to remove

the said Valentine as such administrator has been ap-

pealed from and the appeal is still pending and the said

order was thereby suspended and the preifended ap-

pointment of said Cheney is therefore void; and it

further appears that the letters of administration of

said Valentine have never been revoked."

Said motions were presented and argued at one and

the same time and on the 12th day of March, 1906, the

Court denied said motion for a new trial and denied the

motion of the plaintiff for judgment on the verdict then
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made in open court, sustained the motion of defendant

in arrest of judgment and dismissed the action.

Said order of the Court is as follows:

"Whereas, this matter came on to be heard upon de-

fendant's motion for a new trial and upon its motion

in arrest of judgment, which motions were filed and

argued at one and the same time, and

Whereas, it appearing to the Court that defendant's

motion for a new trial was made upon four grounds, to

wit:

1st. Because the Court erred in denying the motion

of the defendant to instruct the jury to return a verdict

for the defendant.

2d. Because the Court erred in instructing the jury

that Z. E. Cheney, was the duly appointed, qualified ad-

ministrator of the estate of Ole Linge, deceased, and

had full capacity to maintain this suit.

3d. The verdict of the jury is excessive in amount,

and was manifestly rendered under the influence of pas-

sion and prejudice.

4th. The verdict of the jury is manifestly based upon

and vitiated by the argument of counsel for the plain-

tiff, to the effect that defendant company was owned

by the Rothschilds of England, and that the full amount

prayed for would not amount to one per cent of its an-

nual income, and other extraneous matters of a similar

nature.

And whereas, in the opinion of the Court, neither the

said first, third nor fourth grounds as set forth are suffi-

cient as a basis for a new trial, and,
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Whereas, in the opiniou of the Court, the second

ground is also insufficient as the basis for a new trial,

for the reason that, while it appears to the CJourt that

plaintiff has no capacity to bring or prosecute this ac-

tion, plaintiff has stated in open court that he has no

further evidence to offer upon the question of his ca-

pacity to sue, and in view of these facts, it appearing

that a new trial granted upon this ground would involve

endless expense to the parties hereto and uselessly oc-

cupy the time of the Court, and in all :things would be

futile and without avail to finally determine the issues

In this action, and,

Whereas, it further appearing to the Court that the

defendant has well taken the grounds set forth in his

motion in arrest of judgment, to wit, that plaintiff is

without capacity to bring this action for the reason,

that

First, that H. H. Folsom, the U. Sl Commissioner and

Ex-officio Probate Judge of the Juneau Precinct, under

whose order Emery Valentine was removed as adminis-

trator of the estate of Ole Liuge, deceased, and this

plaintiff was appointed as such administrator, was with-

out jurisdiction in the matter; and.

Second, that even had such Commissioner and Ex-

officio Probate Judge been vested with such jurisdiction,

he failed to create a vacancy in said administration

when he attempted to remove the said Valentine, in

that the order did not in terms revoke the letters there-

fore issued to the said Valentine; and,
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Whereas, plaintiff in open court moves for judgment

on the verdict herein,

Now, therefore, it is ordered that defendant's motion

for a new trial be, and it hereby is, denied, to which

order defendant excepts and such exception is allowed.

It is further ordered that plaintiff's motion for judg-

ment on the verdict be, and it is hereby denied, to which

order plaintiff excepts and such exception is allowed,

and.

It is further ordered that defendant's motion in ar-

rest of judgment be, and it hereby is granted, to which

order plaintiff excepts, and such exception is allowed,

and.

It is further ordered that this action be, and it hereby

is dismissed."

Done in open court this 12th day of March, 1906.

ROYAL A. GUNNISON,
District Judge.

[Endorsed]: 410-A. In the District Court for the Dis-

trict of Alaska, Division No. One, at Juneau. Z. R.

Cheney, as Admr. of the Estate of Ole Linge, Deceased,

Plaintiff, vs. The Alaska Treadwell Gold Mining Cb., a

Corporation, Defendant. Order in Arrest of Judgment

and Dismissing Action. Filed Mar. 13, 1906. C. C.

Page, Clerk. By D. C. Abrams, Deputy.

—which said order was, by the Court filed herein, and

thereafter the Court rendered and entered final judg-

ment herein, dismissing this action with costs. And on,

to wit, the 12th day of March, 1906, the Court made and

filed its opinion herein, as follows:
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In the District Court for the District of Alaska, Division No.

1, at Jmieaii.

Z. R. CHENEY, as Administrator of^

the Estate of OLE LINGEi, Deceased,

Plaintife,/

^®-
)

No. 410-A.

ALASKA TEEADWELL GOLD MIN

ING COMPANY (a Corporation),

Defendant.

,

Opinion.

(Motion for New Trial. Motion in Arrest of Judg-

ment.)

Z. E. CHENEY, Esq., in Person, and B. W. JEN-

NINGS, Eteq., for Plaintiff.

MALONY & COBB, for Defendant.

GUNNISON, District Judge.—The motion for a new

trial and that in arrest of judgment were duly filed and

argued herein. The second ground upon which defend-

ant bases its motion for a new trial is identical with

that upon which it relies in its motion in arrest of judg-

ment. This ground will be considered after the other

ground assigned as reasons for a new trial has been ex-

amined.

The first! is, "Because the Court erred in denying the

motion of defendant to instruct the jury to return a ver-

dict for the defendant." The plaintiff urges that under

this, the Court may not consider the question as to

whether or not the evidence was insufficient to support
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the verdict. It is unnecessary to enter into an extended

consideration of the cases cited by counsel for either

I>arty, because, in the opinion of the Court, plaintiff's

position was well taken under Sees. 226 and 229 of Title

II, of Chap. 786, L. 1900, 31 U. S. St. at L., 366, (Alaska

Code of Civil Procedure). The latter section (229) de-

clares with great clearness, that,

"In all cases of motion for a new trial, the grounds

thereof shall be plainly specified, and no cause of new

trial not so stated shall be considered or regarded by

the Court. * * *"

The ground stated in the motion does not specify the

reason relied upon therein to be the insufficiency of evi-

dence to justify the verdict. On the contrary, it is

charged that the Court "erred in denying the motion"

to direct a verdict. And though, when arguing upon

this ground, defendant's counsel discussed the suffl-

cieney of the evidence as well as questions of law, the

Court is of the opinion that under sec. 22!6, this assign-

ment must be deemed to have reference to error in law,

for the reason that it does not plainly specify that it

is aimed at the insufficiency of the evidence. The ques-

tion of law urged thereunder is the same as that urged

in the second ground and will therefore be discussed in

connection therewith.

But in the event that the contention of plaintiff had

not been well taken and that the evidence should have

been considered on these motions, the result would liave

been no different, for the mind of the Court, expressed

on the trial, in ruling on the motion for a directed ver-
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diet, has not changed. There then appeared to the

Court to be a clearly defined question of fact which

should he submitted to the jury. And while the weip;ht

of evidence upon that question might be not have ap-

pealed to the C^urt as it evidently did appear to the

jury, the question as to the weight of testimony was

for the jury to determine and not for the Court. The

Court refused to direct a verdict on the ground of in-

sufficiency of evidence, and were that question properly

before the Court on this motion, the ruling of the prior

occasion would not be changed at this time.

The third reason assigned for a new trial is that,

''The verdict of the jury is excessive in amount and

was manifestly rendered under the influence of passion

and prejudice."

The jury returned a verdict for the plaintiff in the

sum of 110,000.00. Under section 353, of Title II, Chap.

786, L. 1900, 31 U. Si S. at L. 392 (Alaska Code of

Civil Procedure), this was the maximum amount that

could be returned in an action of this kind. Btit de-

fendant contends that amount to be excessive and that

the verdict was rendered under the influence of passion

and prejudice. The quantum of damages in this, as in

most cases, is intimately blended with questions of fact

and must be arrived at from the facts in evidence. It

was a question for the jury.

1 Sedg. on Dam., 19. If the verdict be excessive, the

power to disturb it rests in the discretion of the Court.

"But this discretion does not supplant that of the jury."

The Court must decide whether there is enough evidence
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to support the verdict, and if there is sufficient, the dis-

cretion of the Cburt ceases.

3 Sedg. on Dam., Sec. 1321. If the evidence is such

as to satisfy the mind of the Court, that the jury has

not ahused its powers, then the Court being loth to in-

terfere with the findings of the jury, should not disturb

it. 8 Am. & Eng. Ency., 2d ed., 630-1. Ross vs. R. R.,

44 Fed. 44. Dwyer vs. St. L. and S. F. R. R., 52 Fed.

87. Ai consideration of the evidence of the age, habits,

earnings and savings of Ldnge indicates that, while the

verdict is larger that the Court would have voted for,

had it been a juror trying the case, the verdict is not

excessive.

The damages which the law contemplates, in provid-

ing the right of action, are by way of compensation to

those injured; not as a punishment of the party re-

sponsible for the injury. In the eyes of the law, the

estate has been injured 'by the death of Linge. If the

death of Linge and the consequent injury to the estate

are due to the negligence of the defendant, then the

defendant must compensate the estate for the injury

which its negligence has caused. But by what rule

shall that compensation be fixed? Linge, at the time

of his death, was twenty-five years of age. The Ameri-

can Mortality Tables fix the life expectancy of a man

of that age at thirty-eight years. Is the test what

Linge would have earned in those thirty-eight years, or

what he would have saved? The very theory of com-

pensatory damages determines that, I think. His es-

tate could profit only by the net result of his labor, or
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in other words what he would save in that tinio must

be the test. I am aware that the courts of this country

are not unanimous upon this suibject; but the weight of

authority and reason seems to support this view, Ross

vs. Texas & Pac. Ry. Co., 44 Fed. 44. The only evidence

of his savings is that in eight months Linge sent to

Norway |1430i.0'0'. At this rate his savings would

amount to over |G0.00' per month. His wages being

about f3.50 per day, on this basis, an estimate shows

an annual saving of something like |300.00, or during

his life expectancy of more than |ilO,000.0{), the amount

of the verdict.

These figures are merely an application of the above

test to the case at bar, in order to ascertain if the ver-

dict be excessive. As was said by the Supreme Court

of Oregon, in Oarleson vs. The Oregon S. L. Ry. Co.,

28 Pac. 497,

"Nor do we think any rule can be laid down in this

class of cases iby which the damages can be ascertained

with even approximate mathematical certainty. As

we have indicated before, the amount must depend very

much on the good sense and sound judgment of the jury

and upon the facts in each particular case."

See, also, Gaither vs. R. R. Co., 27 Fed. 546.

And now what of the passion and prejudice charged?

While it is a well known fact that in many cases where

a corporation is on one side and an individual on the

other, juries are wont to favor the individual, the Ck)urt

cannot say that in the case at bar the jury exceeded its
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powers and rendered a verdict in excess of that which

the evidencce warranted. This being true, the jury

could not have been influenced by passion or prejudice.

The fourth ground is that,

"The verdict of the jury was manifestly based upon

and vitiated by the argument of counsel for the plain-

tiff to the effect that defendant company was owned by

the Eothschilds of England" and "that the full amount

prayed for would not amount to one per cent of its

annual income and other extraneous matters of a simi-

lar nature."

The Court does not think this ground to be well taken

in view of the evidence, as just considered, and the situ-

ation at the time of the trial. After counsel for plain-

tiff made the remark, as charged by the defendant, coun-

sel excepted thereto. Not only did counsel for plain-

tiff withdraw the statement and request the jury not

to consider it, but the Court both at the time, and in

its charge, emphatically instructed the jury that it must

disregard that and all other remarks of counsel which

were not borne out by the evidence. The practice of

injecting remarks of that character into arguments be-

fore the jury is all too prevalent at this bar, and is

most pernicious. The Ciourt has repeatedly cautioned

various counsel upon this subject, pointing out the im-

propriety and unfairness of it. No permanent good

can come of it. A perversion of justice always results,

and theibar should cease to follow it. In this instance,

however, the statement of counsel for plaintiff and the

instruction of the Court were such that it would be im-
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proper to set the verdict aside. Certainly is this true

when the evidence as to the earning capacity, life ex-

pectancy, etc., are sufficient in themselves to support

the verdict. This ground then cannot avail to secure

a new trial, however great may have been the unfair-

ness and impropriety of the language used.

Having disposed of the third and fourth grounds of

the motion, let us consider the second reason which,

as I have stated is similar to the first, and which is

advanced both for a new trial and for the motion in

arrest of judgment. The reason is stated as follows:

"Because the Court erred in instructing the jury that

Z. R. Cheney was the duly appointed, qualified admin-

istrator of the estate of Ole Linge, deceased, and had

full capacity to maintain this suit."

To the mind of the Court, this is the most serious

question raised by the defendant. In it are a series

of questions arising from the resignation of a commis-

sioner, and the abolition of a commissioner's precinct,

and the subsequent acts of another commissioner sit-

ting as a Probate Judge. The facts are these.

On the 5th day of August, 1908, Ole Linge was killed

in an accident at the bottom of a shaft in the Tread-

well mine on Douglas Island, Alaska. At the time of

Linge's death, and until the 31st day of August, 1903,

Douglas Island comprised a Commissioner's Precinct,

which under Sec. 768, Title II, of Chap. 786 L. 1900, 31

U. S. SL at L. 452, constituted the precinct of the Pro-

bate Court. The Commissioner's Court and the Pro-

bate Court were presided over by G. M. Irwin, the then
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duly qualified and acting U. S. Commissioner and Ex-

offic'io Probate Judge for the Douglas Precinct. With-

in a few days after Linge's death, one Einery Valentine

made an application to the Douglas Island Probate

Court for letters of administration upon his estate.

Valentine was appointed administrator and letters

were duly issued to him. Shortly thereafter G. M. Ir-

win resigned as U. S. Commissioner and Ex-officio Pro-

bate Judge, and the Douglas Island Commissioner's

Precinct was, by an order of the District Judge dated

Aug. 25, 1903, abolished. The order was as follows:

It appearing to the satisfaction of the Court that the

public interests demand and that the convenience of

the people require, that the Commissioner's Precinct,

shall be discontinued; It is therefore ordered by tiie

Court that said precinct be, and it is hereby discon-

tinued, and that the territory within the boundaries of

such precinct as heretofore designated shall become a

part of the Juneau Commissioner's Precinct and Record-

ing District.

It is further ordered that the resignation of (reorge

M. Irwin be, and the same is hereby accepted and that

the said George M. Irwin be wholly relieved from the

duties of the office of U, S. Commissioner on the 31st

day of August, 1903.

And it is further ordered tiial the i^aid George M.

Irwin deliver the records and property pertaining to his

office to H. H. Folsoni, U. S. Commissioner and Ex-

officio Recorder of the Juneau Recording District.

Dated August, 25, 1903.
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The record discloses no further action taken in the

matter of the estate of Ole Linge, deceased, until Feb.

24, 1905, when Z. E. Cheney and R. W. Jennings ap-

peared in the Probate Court for the Juneau Precinct

and filed petitions on behalf of certain relatives of the

deceased, in which they prayed for the removal of

Elmery Valentine, and for the appointment of some

other person to be administrator. On this petition,

Valentine was cited to appear on March, 4, 1905, and

show cause why he should not be removed as such Ad-

ministrator and his letters revoked. The record shows

that Valentine appeared on the return day and opposed

the application for his removal. After hearing the evi-

dence and arguments by counsel, the Juneau Probate

Judge made and entered an order, which after the pre-

amible, reads as follows:

"It is considered and ordered that Emery Valentine

be and he is hereby removed as such administrator and

that on Saturday, March 11, 1905, at the hour of 11

o'clock A. M., he filed his accounting herein, and that

in the meantime and from henceforth the said Emery

Valentine shall take no steps to settle or compromise

the action mentioned in the said petition and that he

take no further steps whatsoever in this estate than to

file his said accounting.

Provided that said Emery Valentine may, if he so

desire, on or before said date, voluntarily resign as such

administrator.

And the matter of the appointment of administrator

de bonis non, in lieu of the said Valentine is hereby
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continued until Saturday, the 11th daj of March, 1905,

at 11 o'clock."

It appears that Valentine did not take advantage of

the permission to resign and thereupon the Probate

Judge made a second order removing him as such ad-

ministrator. Neither in this nor in the former order,

however, were his letter of administration revoked. In

this latter order, which on its face is regular in all re-

spects other than the above, Z. R. Cheney is appointed

as administrator of the Linge estate. On the same day

Cheney filed the bond required by the order and took

the oath of office.

Letters were issued to him on March 13, 1905. To all

these orders of the Probate Court, Valentine, on the

14th of M^rch, 1905, filed exceptions, and appealed

therefrom, praying that a transcript be made and for-

warded to the clerk of the District Ct>urt. The tran-

script was filed in the office of the clerk of the District

Court on June 2, 1905.

Subsequent to the issuance of letters to Cheney and

the filing of exceptions by Valentine, but prior to the

sending up of the transcript, Cheney as administrator

brought this action. Those are the pertinent facts.

The contention urged by defendant is, in substance,

that Cheney neither had nor has authority or capacity

to bring or maintain the suit or to, in anyway act as

administrator of the estate of Ole Liuge. It is based

upon three propositions, which are in brief:

First: That the Juneau Commissioner and Ex-officio

Probate Judge never acquired jurisdiction of the pro-
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ceeding or case so as to give him the power or author-

ity to enter the orders of which complaint is made; and,

therefore, he could neither remove Valentine nor ap-

point Cheney; that Cheney's appointment was conse-

quently void and he could not maintain this action.

Second: That even if the Probate Judge of the Ju-

neau Precinct has acquired jurisdiction, the appeal

taken by Valentine, which is still pending, acted as a

supersedeas, and therefore the appointment of Cheney

was void.

Third : That the Probate Judge of the Juneau Pre-

cinct has never revoked the letters of administration

issued to Valentine, and therefore no vacancy occured

to warrant the appointment of Clieney.

And now let us see if the Juneau Commissioner and

Ex-oflficio Judge acquired the jurisdiction of the Linge

proceedings to enable him to remove Valentine as ad-

ministrator and appoint Cheney in his stead. It may

be appropriate to look somewhat into the character and

jurisdiction of probate courts in Alaska. Under the

Oregon Code, which was in force in Alaska for many

years prior to the enactment by Congress of the present

system of laws known as the Alaska Codes, Territorial

or District Probate Courts were of inferior and limited

jurisdiction.

Farley vs. Parker, 6 Ore., 105.

The Alaska Codes have not changed their character

and the probate courts of Alaska are still courts of

limited and inferior jurisdiction. Sec. Tit. I, and Sec.

943, Tit. II, Chap. 786, L. 1900, 31 U. S. St. at L., pp.
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328 and 480. 8 Am. & Eng. Ency. of L., 2d Ed., 38.

Wakefield vs. Willson, 2 Alaska Rep. p. . These

courts are creatures of statute and hence we must look

to the statute to ascertain the jurisdiction. Congress,

by Sec. 6 cited above, has provided that the commis-

sioner shall have "the jurisdiction conferred iby law in

any part" of the District of Alaska.

This section also directs that,

"The Commissioners shall be Ex-oflficio

Probate Judges and shall perform all the duties and

exercise all the powers, civil and criminal, imposed or

conferred on the United States Commissioners by the

general laws of the United States and the special laws

applicable to the District."

Since we are concerned only with commissioners as

Ex-ofl&cio Probate Judges, what is "the jurisdiction

conferred by law," and what are "the duties * « *

and the powers * • * imposed or conferred by the

general laws of the United States and the special laws

applicable to the District," upon them as such?

It seems unquestionably the fact that the general

laws of the United States give no jurisdiction, impose

no duties and confer no powers upon commissioners as

Ex-officio Probate Judge.

By the process of exclusion then, we find that we have

only the special laws applicable to Alaska to search for

the desired information. In Sec. 763 of Tit. II, Chap.

786, L. 190a, 31 U. S. St. at L., 452, these special laws

declare that,
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**Oommissioners appointed in pursuance of this act

and other laws of the United States have jurisdiction

within their respective precincts subject to the super-

vision of the District Judge in all testamentary and

probate matters"

to perform certain acts and duties. It is to be noted

that the jurisdiction of commissioners as ex-officio jus-

tices of the peace and as Ex-ofl&cio Proibate Judges dif-

fers. As the former, they may act anywhere in the Dis-

trict. Sec. 6 cited a/bove. As the latter, they merely

"have jurisdiction within their respective precincts.''

Therein the Probate Judges may

—

"first, take proof of wills; second, grant and revoke

letters of administration * * *; third, direct and

control the conduct, and settle the accounts of * * *

administrators,"

—and perform other acts, enumerated in the section,

which are not germaine to the question under considera-

tion. It now seems proper to inquire as to what com-

missioner shall gTant administration on intestate's es-

tate. The answer is found in two sections of the Alaska

Code of Civil Procedure. The first. Sec. 774, of Tit II,

Chap. 786, L. 1900, 31 U. S. St. L., 455, declares that—

"Administration of the estate of an intestate shall

be granted by the commissioner authorized to take

proof of a will as prescribed in sec. 722."

And the second (Sec. 772) that,

"Proof of a will shall be taken by the commissioner

as follows:



94l Z. R. Cheney vs.

First, when the testator at or immediately before his

death was an inhabitant of the precinct, in whatever

place he may have died."

The two sections thus lay down a statutory rule, to

the effect that administration must be gn^anted in the

precinct of which the decedent was an inhabitant, at

or immediately before his death, irrespective of the

place where he died. This rule seems arbitrary and not

liable to be changed or varied in any case by considera-

tions of convenience or expediency. For any excep-

tions to it, recourse must had to the statute and not

elsewhere. The reason for the establishment of this rule

is to prevent more than one administration upon any

estate within the district. In re Harlan's Estate, 24

Cal. 182.

Biriefly, then, the special laws of the United States

applicable to Alaska provide (a) that a commissioner,

acting" as Ex-officio Pro'bate Judge, shall have, within

his respective precinct, jurisdiction (b) to grant admin-

istration on the estate of an intestate, (c) when the in-

testate at the time of his death or immediately prior

thereto was an inhabitant of that commissioner's pre-

cinct. Ole Linge, the intestate herein, dies in, and at

the time of his death was an inhabitant of, the Douglas

Island Commissioner's Precinct. At that time, G. M.

Irwin was the duly qualified and acting commissioner

of the Douglas Island Precinct. Under the provisions

of the Alaska Code, above, he, and he alone, was vested

with jurisdiction to grant the administration. Plain-

tiff argues that under the Court order of July 24, 1900,
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Journal A, p. 18, by which the various Recording Dis-

tricts and Commissioner's Precincts were established,

a commissioner from an adjoining precinct might have

taken jurisdiction of the case. That part of the order

to which counsel referred is as follows:

"That when either of said commissioners are absent

from their precincts or for any other reason are disquali-

fied to serve in the trial of any matters brought before

them, a commissioner from an adjoining precinct may

take jurisdiction of such action or offense and may try

such action or offense in such adjoining precinct, in the

place of such absent or disqualified commissioner."

In view of the section quoted above, the Court is un-

able to agree with counsel. The commissioner from an

adjoining precinct undoubtedly might have gone into the

Douglas precinct and conducted ordinary civil or crim-

inal matters as an ex-officio justice of the peace, but as

Ex-officio Probate Judge, he had no jurisdiction outside

of his own precinct, and no order of the District Court

could have given it to him. And even granting that the

order quoted had given him jurisdiction to act in the ab-

sence or disqualification of the Douglas Island Probate

Judge he did not and could not have taken jurisdiction,

since the Douglas Island Probate Judge was neither ab-

sent nor disqualified, but had properly assumed the juris-

diction of the Linge administration.

But counsel agrees, Irwin having resigned as commis-

sioner, the Douglas Island Precinct having been abol-

ished, the records and property of the Douglas Island

Precinct having been delivered to the Juneau commis-
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sioner, and the jurisdiction of the territory of the old

precinct having been vested in him by another order of

the court, the power under the order of July 24, 1900, was

revived, and he took jurisdiction of the Linge case by vir-

tue of the two. Such a construction is not reasonable.

Irwin was neither absent nor disqualified. On the con-

trary, he was no longer a commissioner, and the precinct

and court on Douglas Island had ceased to exist—were

defunct. The plain purpose of the order of July 24, 1900,

was to provide for an administration of the civil and

criminal law in a precinct when the commissioner as ex-

oflBcio justice of the peace of any given precinct was, for

any reason, unable to perform the duties of that office.

It was not made to meet any such contingency as has

arisen here.

When Irwin resigned and the Douglas Island Court

and precinct became defunct on Aug. 31, 1903, there were

certain cases or proceedings pending and in process of ad-

ministration. The Linge estate proceeding was one of

these. One of counsel, for plaintiff questions the pro-

priety of applying the term "case" to a proceeding in a

probate court. Whether it should be designated as a

"case" or as a "proceeding" appears to the Court to be

a mere quibble over terms which is without the least force

or importance. Whatever the term may be by which it

is denominated, the fact remains that before a Court can

act in a particular matter, it must have acquired juris-

diction, and an argument over the name to be applied to

that matter does not aid in arriving at the principal ques-

tion involved in the case at bar.
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If, then, the order of July 24, 1900, cannot be deemed

to have given the Juneau commissioner jurisdiction, from

what source did he obtain it, if at all?

There are generally three ways in which jurisdiction

of a case or proceeding may be obtained by a court: (a)

By the filing of proper and appropriate pleadings in the

court. This is the ordinary way. (b) By an order of

the Court in which a case has been initiated, as above,

transferring the case to another court, (c) By virtue

of enactment of the law-making power. Did the Juneau

Probate Judge acquire jurisdiction of the proceeding in

the ordinary way? He certainly did not. The proceed-

ing had been initiated in the Douglas Island Court. The

steps taken before the Juneau Probate Judge were for

the removal of the acting administrator and not for the

initiation of administration. There was no order of the

Douglas Island Probate Judge transferring the proceed-

ings to Juneau. Therefore, if the Probate Judge of the

Juneau precinct acquired jurisdiction at all, it must have

been by virtue of authority given by the law-making

power. An examination of the special act of Congress

applicable to Alaska for grants of jurisdiction has al-

ready been made. Nothing therein can be found to war-

rant the Probate Judge in assuming jurisdiction of pend-

ing cases. There is another source of quasi legislative

enactment to be found in Alaska. As a result of the

supposed isolation of the District of Alaska, and its great

distance from the seat of the Federal Government, a pecu-

liar form of government for the District has grown up.
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by which man}- and diverse functions have been given

by Congress to the Judges of the District Court. Not

the least of these is the power to make certain provisions

for the District by means of court orders. Sees. 6 and 13

cited above and Sees. 1 and 2, Tit. Ill, of Chap. 786 L.

1900, 31 U. S. St. at L., p. 494. Congress has empowered

the District Judges not only to appoint and remove com-

missioners who shaU be ex-officio recorders and Probate

Judges, but has also directed them to define, change or

abolish recorder's districts and commissioners' precincts,

as the public welfare might demand. By virtue of this

power, the Judge of this court, on July 24, 1900, made

and entered an order in which among other things, he de-

fined the boundaries of the Douglas and the Juneau com-

missioner's precincts. On Aug. 25, 1903, he made an-

other order, becoming effective on Aug. 31, 1903, by which

he accepted the resignation of the Douglas Island Com-

missioner, abolished the Douglas Island commissioner's

precinct, transferred jurisdiction of the territory of that

precinct to the Juneau commissioner and directed Irwin,

the retiring commissioner, to "deliver the records and

property of his office to H. H. Folsom, U. S. Commis-

sioner and Ex-officio Recorder of the Juneau Recording

District." This, then, is the quasi statute by virtue of

which it is sought to sustain the acts of Commissioner

Folsom in taking jurisdiction of the Linge matter. Plain-

tiff asserts that this order is sufficient to transfer juris-

diction of the cases and directs the attention of the Court

to the case of Bird vs. U. S., 187 U. S. 18; where the Su-

preme Court states the presumption

—
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"against a construction which would render a statute

ineffective or insufficient, or which would cause

grave public injury or inconvenience."

This Court is cognizant of this rule of statutory con-

struction and appreciates the unfortunate result of a con-

struction which will not uphold the jurisdiction assumed

by Commissioner Folsom. At the same time, no Court

would be warranted in reading into the law something

that patently is not there. The Court must construe the

law as it is found, maintaining its sufficiency, if it may,

but without hesitation, declaring it to be ineffective if it

must.

Nowhere in this order of Aug. 25, 1903, does there ap-

pear a direction for the transfer of pending cases. Ttue,

it directs the "delivery of the records and property" of

the Douglas Island office to Commissioner Folsom. But

the delivery of records does not vest jurisdiction of pend-

ing cases. Hunt vs. Palao, 4 How. 589. In Re Harlan's

Estate, 24 Cal. 182. Neither does the transfer of the

territory to the Juneau Commissioner, either of itself or

when taken with the direction "to deliver the records and

property" carry pending cases. Any proceeding or case

initiated after Aug, 31, 1903, or any cause of action aris-

ing prior thereto within the old precinct of Douglas

Island, but upon which no action or proceeding had been

commenced prior to the abolition of the precinct, is prop-

erly within the jurisdiction of Commissioner Folsom, as

laid down by that order. But the cases which had been

initiated before Irwin and were undisposed of and pend-

ing on Aug. 31, 1903 when the precinct was abolished,
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do not seem to be within the purview of that order. If

this order or the laws of Alaska do not vest Commissioner

Folsom with jurisdiction of the Linge case, how then may

he have acquired it?

Defendant asserts that inferior courts have no juris-

diction except that conferred by acts of the law-making

power, and since there is no such authority here, the Ju-

neau Probate Judge had no jurisdiction in the case. Hunt

vs. Palao, 4 How. 589; Ames vs. Ky. Co., Fed. Case No.

324, and cases there cited. Konigsberger vs. Richmond

Silver Mining Co., 158 U. S. 48. Dome vs. Richmond Sil-

ver Mining Co., 43 Fed. Rep. 691. Pendleton vs. Cowl-

ing, 27 Pac. 888. But plaintiff replies that these are all

cases in which a change of sovereignty is involved, where

a state has taken the place of a territory, and the ques-

tions have arisen in transferring cases from Territorial

to State courts ; and that, in the case at bar, no such ques-

tion is involved; that the sovereign power remains the

same and therefore no necessity existed for a specific leg-

islative enactment transferring pending cases.

He also asserts that a question similar to that involved

here was raised in the case of Bird vs. U. S., cited above,

and that the Supreme Court decided adversely to de-

fendant's contention. The question in that case was

somewhat analogous, but the decision turned on certain

saving clauses in the Alaska Code. That case, therefore,

does not seem to sustain plaintiff's contention.

The cases cited by defendant do involve the question

of sovereignty, as urged. Notwithstanding that, there is

to be found underlying each decision the principle that

one court cannot assume jurisdiction of cases pending in
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another court when that other court has become defunct,

from whatever cause, without that jurisdiction be con-

ferred by act of the law inakinji; power.

Nor is this principle confined to cases where the trans-

fer is sought from a territorial to a State court. The

same rule exists where the jurisdiction of courts of coun-

ties in the same State are involved. The matter of the

Estate of Harlan, 24 Cal. 182, is a case in point. In this

case, the Court says:

"In organizing the new county of Alameda, no provi-

sion was made for transferring to the new county the ju-

risdiction to administer the estates of those who had al-

ready died in the County of Santa Clara. Provision is

made for transferring certain records and legal proceed-

ings of a local character from the County of Santa Clara

to the County of Alameda. * * * The residence of

the party at the time of his death and not the situation

of his estate is the test of jurisdiction. The provisions of

the act cited clearly do not embrace cases like the one

under consideration. Had the legislature intended to in-

clude such cases, they doubltess would have made provi-

sion for them."

Nor do the provisions of any statute applicable to

Alaska or those provisions of the order of Aug. 25, 1903,

embrace cases like that at bar. The Court is therefore of

the opinion that the cases pending in the Douglas Island

Probate Court at the time of its abolition are suspended

and must so remain until revived by an order of this

Court transferring jurisdiction thereof to the Juneau or

some other Probate Judge. In no section of the laws
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applicable to Alaska is the Court able to find warrant for

the attempt of Commissioner Folsom to assume jurisdic-

tion, and the order of August 25, 1903, which should

have transferred the cases, is absolutely silent upon the

subject. In the opinion of the Court it is hopelessly in-

sufficient to give Commissioner Folsom jurisdiction to

act in the matter. His orders removing Valentine and

appointing Cheney are therefore void, and Cheney has

no capacity to bring or maintain this action.

An extended consideration of the two remaining propo-

sitions of defendant seem unnecessary, however, that all

questions involved in these motions may be fully sub-

mitted to the appellate court, the Court deems it advisa-

ble to briefly state its conclusions upon all matters pre-

sented. Thus, in the event that the case be remanded for

any reason, all points heretofore raised will have been

settled, and a speedy and conclusive trial of the issued

may be then had.

The next proposition submitted in support of the mo-

tion is that Valentine's appeal from the orders of the

probate court acted as a supersedeas, and hence Cheney

had no power to maintain this action. This position is

not well taken. The Court is of the opinion that the

appeal from the orders of the Alaska probate courts does

not act as a supersedeas. Chap. 90, of Tit. II, of Chap.

786, L. 1900, 31 U. S. St. at L., p. 479. 2 Woerner, 1206.

Knight vs. Hornaker, 54 Pac. Rep. 277, Id. 659. 20 Am.

& Eng. Ency., 2d ed., 1215-1237, and following.

The Court is also of the opinion, in view of the pecu-

liar phraseology of the sections of the Alaska Code," 763,
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subd. 2, 783, 784, of Tit. II, of Cliap. 780, L. 1900, 31 St.

at L., p. 456, that to create a vacancy in the office of an

administrator, the order of removal must also in terms

revoke the letters of administration. 1 Woerner, 569.

11 Am. & Eng. Ency., 2d ed., 815-816. 19 Ency. of Plead-

ing & Practice, 842. Wakefield vs. Willson, 2 Alaska

Eep., p. . McDonald vs. Jones, 38 Ala. 25. Godion

vs. Hooper, 45 Ala. 613. Monroe vs. People, 102 111. 408,

Neither the first nor the second order of the Juneau Pro-

bate Judge revoked the letters. Each order merely stated

that Valentine ''is removed as such administrator." This

was not sufficient under the Code to create a vacancy.

Therefore, Cheney's appointment was void, and he had

no capacity to institute this action.

None of the grounds advanced by defendant is, how-

ever, a sufficient or proper basis for a new trial, though

as propositions of law, the Court believes two, as herein

discussed, to be sound. A new trial would be a futile

and useless proceeding, for it Avould bring the parties no

nearer to a conclusion of the litigation than they now are.

The appropriate disposition seems to be the denial of the

motion for a new trial, the gTanting of the motion in ar-

rest of judgment and the dismissal of the action. In

this way the questions involved may be speedily submit-

ted to the appellate court and a determination had.

Let an order be entered in conformity herewith. Dated

at Juneau this 12 day of March, 1906.

KOYAL A. GUNNISON,

District Judge.
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[Endorsed] : Z. R. Cheney, as Adiur. of the Estate of

Ole Linge, Deceased, vs. The Alaska-Treadwell Gold Min-

ing Co., a Corporation. Opinion. Filed Mar. 12, 190fi.

C. C. Page. By , Deputy.

Be it further remembered that on the settlement of the

bill of exceptions herein, the defendant moved the follow-

ing as an amendment, to wit, "To add to and to incor-

porate in said bill a complete statement of the evidence

introduced on the trial, and taken by the official and

agreed Court stenographer, so that the Appellate Court

may be able to determine whether on the whole case as

made, the defendant was entitled to judgment, and that

the judgment is therefore correct and should be affirmed

independently of the grounds upon which this Court

rested its deccision." But the Court denied said motion

and declined to amend said bill in the respect indicated,

over defendant's objection.

I, Royal A. Gunnison, Judge of the (United States)

District Court for the District of Alaska, Division No.

One, being the Judge who presided at the trial of the

within entitled cause, and being the Judge ^^•h() made

the order of March 12, 1906, and rendered the judgment

finally dismissing said cause with costs, do hereby certify

that the within and foregoing bill of exceptions vtas duly

presented to me for signature, by the counsel for plain-

tiff, and for settlement and certification, within the tiuie,

and in the manner prescribed by the rules and practice of

this court, and having examined the same and found it to

be true and correct, I do, now, within said time and
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within the term of court at which the said cause was tried

and the said judgment and order was rendered, allow, set-

tle and certify the same, and order the same to be filed

and to become a part of the record herein, as a true and

correct bill of exceptions.

And I do further certify that said bill of exceptions

contains the evidence and all the evidence received by

me at the trial or otherwise, or offered by either party

to the cause at the trial, or otherwise (and my rulings

thereon), and all matters and things of which I took

judicial knowledge or notice and all the proceedings in

said cause in the order of their occurrence, which, could

or did concern, relate to or affect any of the questions

of the appointment or removal of said Emery Valentine,

as administrator of the estate of Ole Linge, deceased,

or the appointment of Z. R, Cheney as such administra-

tor, or the jurisdiction of said H. H. Folsom or G. M.

Irwin, U. S. Commissioner and Eix-oflficio Probate Judge

of Juneau and Douglass Precincts, respectively, or to

the question of supersedeas, or to the capacity of plain-

tiff to sue or maintain this action.

And I do further certify that the said order of this

Court of March 12, 1906, and the judgment dismissing

this action, were, and each of them was, based solely on

the gTOund that the order of this Court, dated August

24, or August 25, 1903, and found in Civil Journal "C,"

at page fifty, and set out in full in said bill of exceptions,

was insufficient in law to confer jurisdiction on said

Folsom to remove said Valentine as administrator of

the estate of Ole Linge, and that, for that reason, said
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Polsom did not have jurisdiction to remove said Valen-

tine or appoint said Cheney, as said administrator. I

also found that even if the said Folsom had jurisdiction

to remove said Valentine, yet his orders purporting to

remove him were void for the reason that they did not

purport in terms to revoke his letters.

I found, as facts from the evidence that the originals

of all the exhibits, of both the plaintiff and defendant,

had been filed with or issued by, as the case may be,

the officer with or by whom they purport in the cer-

tificates of copy attached thereto, as set out in said bill

of exceptions, to have been filed with or issued by, re-

spectively; I also found that the said evidence of C. C.

Page was true in point of fact, but I concluded that, as

a matter of law, from the findings aforesaid, the mo-

tion of plaintiff for judgment ought to be denied, the

motion in arrest of judgment ought to be sustained and

the action ought to be dismissed.

Witness my hand and the seal of this court this 24th

day of March, 1906.

KOYAL A. GUNNISON,

Judge of the ( United States) District Court for the Dis-

trict of Alaska.

[Endorsed] : 410-A. In Dist. Ct. for Alaska. Z. R.

Cheney, as Administrator, Plaintiff, vs. Alaska Tread-

well Gold Mining Co. Bill of Exceptions as Settled by

the Court. Filed Mar. 24, 1906. C. C. Page, Clerk. By

, Deputy. R. W. Jennings, Atty. for Plft".
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III the (United States) District Court for the District of

Alaska, Division No. 1, at Jmwan.

Z. E. CHENEY, as Administrator ot\

the Estate of OLE LINGE, Deceased^ \

Plaintiff, /

'^®'
'\ No. 410-A.

ALASKA TREADWELL aOLD MlN-V

ING COMPANY (a Corporation),
)

Defendant. /

Assignment of Errors.

Comes now the plaintiff in the above-entitled cause

and files the following assignment of errors upon which

he will rely,

I.

The Court erred in refusing to render and enter judg-

ment for the plaintiff in accordance with the verdict of

the jury;

In this, that a judgment for the plaintiff was the only

judgment that could have been entered and the only

judgment that was justified by the findings of fact made

by the jury by their verdict and by the findings of fact

made by the Court, and shown by the evidence as to

plaintiff's capacity to sue; and the motion for a new

trial having been overruled and there being no good

grounds to arrest the judgment herein or to render any

other judgment than a judgment on the verdict, plain-

tiff became entitled to such judgment on the verdict.

The order complained of was da'ted March 12, 1906.
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11.

The Court erred in sustaining the motion in arrest

of judgment, in this, that

—

(a) That portion of the answer which alleges that

plaintiff was not the duly appointed administrator and

had no capacity to sue, is in the nature of a plea in

abatement and was waived by defendant joining said

plea in abatement with a plea or answer in bar of the

action and by going to trial on said last-mentioned plea

or answer without having had the said plea in abate-

ment first heard and determined;

(b) In holding that plaintiff was not the duly ap-

pointed, qualified and acting administrator of the es-

tate of Ole Linge; in holding that H. H. Folsom, Pro-

bate Judge of Juneau Precinct, had no jurisdiction to re-

move Valentine as administrator; in holding that said

Folsom had no jurisdiction to appoint said Cheney as

such administrator; in holding that plaintiff had no

capacity to sue; in holding that the orders of said Fol-

som in removing said Valentine as administrator failed

to create a vacancy, and in holding that the appoint-

ment of said Cheney was void. The order complained of

was dated March 12, 1906.

III.

The Court erred in rendering final judgment of dis-

missal of the action in this, that the said judgment so

rendered is not based upon nor conformable to the facts

found by the jury, and because the conclusions, as to

plaintiff's capacity to sue, found by the C^urt, are not
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based upon, and do not flow from, the facts on that

point as shown by the evidence and found by the Court,

and the conclusion of the Court from said facts so

shown and found should have been that plaintiff was

the duly appointed administrator of said estate and

did have capacity to sue and maintain this action and

therefore said judgment is not justified by the facts

found by the jury nor by the law flowing from the facts

relating to plaintiff's capacity which are shown by the

evidence and found by the Court, and said judgment is,

for these reasons, contrary to the facts and the law\

The judgment complained of was rendered and entered

March 15th, 1906.

And for said errors and others manifest of record

herein the plaintiff prays that said judgment and order

of said Court be reversed and such directions be given

that full force and efficacy may inure to plaintiff by rea-

son of said verdict.

R. W. JENNINGS,

Attorney for Plaintiff.

[Endorsed] : In the United States District Court for

the District of Alaska, Division No. One, Juneau. Z.

K. Cheney, Administrator, Plaintiff, vs. Alaska Tread-

well Gold Mining Co., Defendant. Assignment of Errors.

Filed Mar. 26, 1906. C. C. Page, Clerk. By A. L. Col-

lison, Asst. R. W. Jennings, Attorney for Ptlff.,

Juneau, Alaska. Original.
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In the (United States) District Court for the District of

Alaska, Division No. 1, at Jimeau.

Z. R. CHENEY, as Administrator of\

tlie of OLE LINGE, Deceased,
]

Plaintiff, /

vs.
[

I

ALASKA TREADWELL GOLD MIN.\

ING COMPANY (a Corporation),
]

Defendant. /

No. 410-A.

Petition for Writ of Error.

Z. R. Cheney, plaintiff in the above-entitled cause, feel-

ing himself aggrieved by the order denying judgment

in accordance with the verdict and by the order arrest-

ing judgment herein, both of which said orders are dated

and were entered on M'arch 12, 1906, and by the judg-

ment dismissing the action rendered and entered on

March 15th, 1906, comes now by his attorney R. W.

Jennings, and files and presents his assignment of er-

rors and petitions said Court for an order allowing said

plaintiff to prosecute a writ of error to the honorable,

the United States Circuit Court of Appeals for the Ninth

Circuit, under and according to the laws of the United

States in that behalf made and provided, and also that

an order be made fixing the amount of security which

the plaintiff shall give and furnish upon said writ of

error.

And your petitioner will ever pray.

R. W. JENNINGS,

Attorney for Plaintiff.
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[Endorsed]: No. 410-A. In tlie United States Dis-

trict Court for the District of Alaska, Division No. One,

Juneau. Z. K. Clieney, Admnr., Plaintiff, vs. Alaska-

Treadwell Gold Mining Co., Defendant. Petition for

Writ of Error. Filed Mar. 26, 1906. C. C Page, Clerk.

By A. L. Collison, Asst. R. W. Jennings, Attorney for

Pltfif., Juneau, Alaska. Original.

In the (United States) District Court for the District of

Alaska, Division No. 1, at Jumeau.

Z. B. CHENEY, as Administrator of
^

the Estate of OLE LINCE, Deceased, \

Plaintiff, /

^®'
\ No. 410-A.

ALASKA TREADWELL GOLD MIN-

ING COMPANY (a Corporation),

Defendant.

Bond on Writ of Error.

Know all men by these present: That we, Z. R. Cheney,

plaintiff in the above-entitled cause, as principal, and

E. J. Brooks and Allen Shattuck, as sureties, are jointly

and severally held and firmly bound unto the above-

named Alaska Treadwell Gold Mining Company, a cor-

poration, in the sum of five hundred dollars, lawful

money of the United States of America, to be paid to

the said Alaska-Treadwell Gold Mining Company, its

assigns, and successors, for which payment well and

truly to be made we bind ourselves, our and each of our
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heirs, executors and administrators, jointly and sever-

ally, firmly by these presents.

Signed and sealed by us and dated this 26th day of

March, 1906. The condition of the above obligation is

such that said plaintiff has sued out a writ of error to

the United States Circuit Cburt of Appeals for the Ninth

Circuit to reverse a judgment rendered and entered by

the United States District Court for the District of

Alaska, Division Xo. 1, which judgment was made and

entered in the above-entitled cause on the loth day of

March, 1906.

Now, therefore, the condition of the above obligation

is such that if the above-named plaintiff shall prosecute

said writ of error to effect and answer all damages and

costs of appeal, if he shall fail to make good his plea,

then this obligation shall be void; otherwise to remain

in full force and effect.

Z. R. CHENEY.

Z. R. CHENEY,

As Administrator of the Estate of Ole Linge.

E. J. BROOKS>

ALLEN SHATTUOK,

In presence of:

W. W. CASEY.

R. W. JENNINGS.

United States of America,

District of Alaska,—ss.

This is to certify that on the 26th day of March, 1906,

before me, R. W. Jennings, a notary public within and

for the District of Alaska, personally appeared Z. R.
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Cheney, and E. J. Brooks, and Allen Shattuck, to me

known to be the identical persons who executed the

foregoing bond and each severally acknowledged that

he executed the same freely and voluntarily,

[Seal] R. W. JENNINGS,

Notary Public for Alaska.

United States of America,

District of Alaska,—ss.

E. J. Brooks and Allen Shattuck, each being first duly

sworn, on his oath says: I am one of the sureties in the

above and foregoing bond; I am a citizen of the United

States and a resident of Alaska; I am not an attorney

or counselor at law, marshal, deputy marshal, commis-

sioner, clerk of any court or other officer of any court

and that I am worth the sum of one thousand dollars

over and above my just debts and liabilities and exclu-

sive of property exempt from execution.

E. J. BROOKS.

ALLEN SHATTUCK.

Subscribed and sworn to before me this 26th day of

March, 1906.

[Seal] R. W. JENNINGS,

Notary Public.

The above bond being correct in form and sufficient

in amount, and the sureties being sufficient, is approved.

Mch. 26, 1906.

ROYAL A. GUNNISON,

Judge.
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[Endorsed]: No. 410-A. In the United States Dis-

trict Court for the District of Alaska, Division No. One,

Juneau. Z. R. Cheney, Admnr., Plaintiff, vs. Alaska

Treadwell Gold Mining Co., Defendant. Bond on Writ

of Error. Filed Mar. 26, 1906. C. C. Page, Clerk. By

A. L, Collison, Asst. E. W. Jennings, Attorney for

, Juneau, Alaska. Original.

Clerk's Certificate to Transcript.

United States of America,

District of Alaska,

Division No. 1,—ss.

I, C. C. Page, Clerk of the District Court for the Dis-

trict of Alaska, Division No. 1, do hereby certify that

the foregoing and hereto annexed ninety-nine (99) type-

written pages numbered from 1 to 99, inclusive, consti-

tute a full, true and correct copy of the record and the

whole thereof, as per praecipe on file herein and made

a part hereof, in the cause wherein Z. R, Cheney, as ad-

ministrator of the Estate of Ole Linge, Deceased, is

plaintiff in error, and Alaska Treadwell Gold Mining

Company, a corporation, are defendants in El'ror, No.

410-A, as the same appear of record and on file in my

office. This I do in obedience to the writ of error herein

I further certify that this transcript was prepared by

me in my office, and the cost of preparation, examination

and certificate, amounting to forty-five and 5/100, has

been paid to me by the plaintiff in error.
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In witness whereof, I have hereunto set my hand and

affixed the seal of this Court on this the 28th day of

March, 190G.

[Seal] C. C. PAGE,

Olerk.

Ill the United States District Court for the District of Alaska,

Division No. 1, at Jtmeau.

Z. E. CHENEY, as Administrator of the \

Estate of OLE LINGE, Deceased,

Plaintiff,/
!

^®'
\ No. 410-A.

ALASKA TKEADWELL GOLD MIN-i

ING COMPANY (a Corporation),
]

Defendant, /

Writ of Error.

United States of America—ss.

The President of the United States of America to the

Honorable Royal A. Gunnison, Judge of the

(United States) District Court for the District of

Alaska, Greeting:

Because in the record and proceedings, as also in the

rendition of the judg-ment of a plea which is in the said

District Court, before you, between Z. R. Cheney, as ad-

ministrator of the estate of Ole Linge, deceased, plain-

tiff, and the Alaska Tteadwell Gold Mining Company, a

corporation, defendant, manifest errors hath happened,
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to the great prejudice and damage of the said plaintiff,

as is said and appears by the petition herein.

We, being willing that error, if any hath been, should

be duly corrected, and full and speedy justice done to

the parties aforesaid in this behalf, do command you, if

judg-ment be therein given, that then under your seal,

distinctly and openly, you send the record and proceed-

ings aforesaid, with all things concerning the same, to

the Justices of the United States Court of Appeals for

the Ninth Circuit, in the city of San Francisco, in the

State of California, together with this writ, so as to have

the same at the said place in said Circuit on or before

thirty days from this date, that the record and proceed-

ings aforesaid being inspected, the said Circuit Court of

Appeals may cause further to be done therein to correct

those errors what of right, and according to the laws

and customs of the United States, should be done.

Witness the Honorable MEiLVILLE W. FULLER,

Chief Justice of the Supreme Court of the United States

this 26th day of March, 1906.

Attest my hand and the seal of the (United States)

District Court for the District of Alaska, at the clerk's

office at Juneau, Alaska, on the day and year last above

written.

C. C. PAGE,

Clerk ( United States) District Court for the District of

Alaska, Division No. 1, at Juneau.
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Allowed this 26th day of March, 1906. Cost bond

fixed at $500. '

[Seal] ROYAL A. GUNNISON,

Judge of the (United States) District Court for the Dis-

trict of Alaska, Division No. 1, at Juneau.

CJopy received, service accepted March 26, 1906.

MALONY & C50BB,

Attys. for Defendant.

A copy of this writ of error is lodged in the office of

The clerk of the District Court of District of Alaska,

Division No. 1, for defendant in error, this 26th day of

March, 1906.

C. C. PAGE,

Clerk District Court for Division No. 1, Alaska.

[Endorsed]: No. 449. In the United States District

Court for the District of Alaska, Division No, One,

Juneau. Z. R. Cheney, Admnr., Plaintiff, vs. Alaska

Treadwell Gold Mining Co., Defendant. Writ of Error.

Filed Mar. 26, 1906, C. C. Page, aerk. By A. L. Colli-

son, Asst.
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In the United States District Court for the District of Alaska,

Division No. 1, at Juneau.

Z. E. CHEiNEiY, as Administrator of the

Estate of OLE LINGE, Deceased,

Plaintiff,

vs. 1

\ No. 410-A.

ALASKA TREADWELL GOLD MIN-

ING COMPANY (a Ck)rporation),

Defendant. /

Citation.

United States of America—ss.

The President of the United States, to Alaska Treadwell

Gold Mining Company, and Messrs. Maloney and

Cobb, its Attorneys, Greeting:

You are hereby cited and admonished to be and ap-

pear at the United States Circuit Court of Appeals for

the Ninth Circuit, to be held at the city of San Fran-

cisco, in the State of California, within thirty days from

the date of this writ, pursuant to a writ of error filed

in the clerk's oflSce of the (United States) District Court

for the District of Alaska, Division No. 1, at Juneau,

in the case wherein Z, B. Cheney, as administrator of

the estate of Ole Linge, deceased, is plaintiff and you are
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defendant in error, to show cause, if any there be, why

the judgment in the said writ of error mentioned should

not be corrected and speedy justice should not be done

to the parties in that behalf.

Witness tlie Honorable MEiLVILLE W. FULLER,

Chief Justice of the Supreme Court of the United States

of America, this 26th day of March, A. D. 1906, and of

the independence of the United States the one hundred

and thirtieth.

ROYAL A. GUNNISON,

District Judge.

[Seal] Attest: C. C. PAGE,

Clerk.

Service of the above and foregoing citation is ad-

mitted this 26th day of March, 1906.

MALONEY & COBB,

Attorneys for Defendant in Error and Defendant in

Lower Court.

[Endorsed]: No. 410-A. In the United States District

Court for the District of Alaska, Division No. One,

Juneau. Z. R. Cheney, as Admnr., Plaintiff, vs. Alaska

Treadwell Gold Mining Co., Defendant. Citation. Filed

Mar. 26, 1906. C. C. Page, Clerk. By A. L. Collison,

Asst,
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[Endorsed]: No. 1325. United States Circuit Court

of Appeals for the Ninth Circuit. Z. B. Cheney, as Ad-

ministrator of the Estate of Ole Linge, Deceased, Plain-

tiff in Error, vs. The Alaska Treadwell Gold Mining

Company, a Corporation, Defendant in Error. Tran-

script of Record Upon Writ of Error to the United

States District Court for the District of Alaska, Divi-

sion No. 1.

Filed April 5, 1906.

F. D. MONCKTON,

Clerk.


